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*841 This article explores the controversy and uncertainty surrounding the scope of the judgment of the
European Court of Justice in Courage v Crehan, its subsequent application by national courts in the Mem-
ber States (including the recent House of Lords judgment in Crehan v Inntrepreneur) and its implications for
the development of the principle of effective judicial protection by the Court through its case law. It argues
that the Court's ruling should be interpreted broadly and viewed as authority for a new Community remedy
of “individual liability” in the field of EC competition law. It also assesses the recent attempt by the Court
of Justice to clarify the scope of this new remedy in Manfredi. It is suggested that the Court should, where
the opportunity arises, extend the civil right to damages to breaches of other horizontal and directly effect-
ive provisions (outside the scope of EC competition law) such as Treaty provisions and Regulations. Finally,
the paper considers the limitations of relying on the ad hoc development of the principle of effective judicial
protection as a means of developing an effective and coherent system of private enforcement of Community
law.

Introduction

In 1999, the European Commission issued its White Paper on the modernisation of the rules implementing
Arts 85 and 86 (now Arts 81 and 82) EC1 in which it proposed the decentralisation of the enforcement of
EC competition law to national courts (and national competition authorities). One objective of the reforms
was to increase the private enforcement of EC competition law as a complement to the public enforcement
regimes at both European and national level. The Commission claimed that national courts are the most ef-
fective forum for the enforcement of EC competition law in view of the fact that the latter are able to order
interim measures and, unlike the Commission, grant *842 damages.2 However, the Commission's new
strategy for modernising EC competition law could still be undermined by the fact that, in some Member
States, national rules may not provide an adequate system for damages for breach of those rules in proceed-
ings between individuals.3 The White Paper did not contain any proposals to provide a uniform Community
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right to damages for private parties who suffer loss as a result of an infringement of the EC competition law
rules. Council Regulation 1/2003,4 which gave effect to the reforms and came into force on May 1, 2004, is
equally deficient. However, reference is made in Recital 7 to the essential role played by national courts in
the protection of Community rights in disputes between private individuals by granting, for example, an
award of damages to victims of an infringement. In the meantime, in 2001, the Court delivered its ruling in
Courage v Crehan.5 This ruling has played an important role in filling this (legislative) gap by arguably in-
troducing a Community right to bring an action for damages against another private party for breach of
Art.81 EC. Nevertheless, given the inadequacies of using case law to fill this lacuna, the European Commis-
sion published in December 2005 its Green Paper on damages for actions for breach of the EC antitrust
rules.6 It explores further the issue of private litigation as an effective mechanism for the enforcement of the
EC competition law rules, and damages actions in particular.

The development of appropriate remedies for breach of Community law rights began with the seminal ruling
of the Court of Justice in Van Gend en Loos in 1963.7 The introduction of the principle of direct effect,
which enabled individuals to bring an action for breach of Community law directly before their national
courts, transformed the Treaty project from a legal system rooted in public international law to one which
was sui generis in nature.8 The principle of direct effect confirms first the Court's recognition of the inad-
equacy of the enforcement mechanisms laid down in the original E(E)C Treaty, and secondly, its decision to
develop a mechanism of private enforcement of Community rights by individuals before national courts as
an important complement to their public enforcement by the Member States and/or the Community institu-
tions. It held that:

“The vigilance of individuals concerned to protect their rights amounts to an effective supervision in addi-
tion to the supervision entrusted by Articles 169 and 170 [now 226 and 227 EC] to the diligence of the Com-
mission and of the Member States.”9

*843 To achieve this goal, the Court thus conferred on national courts the role of primary enforcers10 with
individuals playing the additional role of “Community policemen”.11 The principle of direct effect was soon
complemented by the introduction of the principle of supremacy in 1964.12 Thus, in the event of a breach,
an individual would not only be able to invoke directly effective rights before his or her national court, but
where a conflict between Community law and national law arises, the former would prevail. The principles
of direct effect and supremacy are therefore seen as the twin constitutional pillars of the Community legal
order. The ability of the Court of Justice itself to introduce these key principles and expand them further was
made possible through the use made by national courts of the preliminary ruling procedure laid down in
Art.234 EC.

It is argued in this article that over the past four decades, this judge made system of private enforcement has
been underpinned by a general principle of Community law known as the principle of effective judicial pro-
tection. This article will first define briefly the nature and scope of the principle of effective judicial protec-
tion and will explain how the Court's approach to providing effective judicial protection has fluctuated. The
paper will then consider the contribution of the Court's decision in Courage and its relevance to the principle
of effective judicial protection. It explores both the broad and narrow interpretations of the Courage ruling
which emerged in the literature. It argues that a broad interpretation of its Courage ruling should be fol-
lowed, namely that it has introduced a Community legal basis for an individual's right to damages for breach
of Art.81 EC. The article will also explore the arguments for expanding this new remedy beyond the scope
of competition law, to other horizontal (and directly effective) provisions such as Treaty provisions and
Regulations. The paper will also explain why the hybrid nature of the Court's judgment in Courage allows
national courts some discretion in applying the remedy and hence, in practice, limits the level of “effective”
protection on offer by national courts. This leads the writer to question the value of the judge made principle
of effective judicial protection and its characteristics in seeking to protect individuals' Community rights be-
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fore national courts.

Defining the principle of effective judicial protection

It is submitted that the principle of effective judicial protection has been developed on an ad hoc basis by the
Court in its case law. An analysis of the Court's jurisprudence reveals that no single definition of the prin-
ciple of effective judicial protection has been laid down by the Court.13 On the contrary the case law is
strewn with intermittent and inconsistent references to “effectiveness”,14 “effective protection” 15 and
“effective judicial *844 protection”.16 The translation of these terms into the different language versions of
the Court's judgments also varies.17 There are some references to “the principle of effective judicial protec-
tion” by several of the Advocates General18 and academic commentators,19 but its meaning has varied de-
pending on the context of each case. Very often, its use in Community law is confined to the right to effect-
ive judicial review.20

This author submits that the principle of effective judicial protection which underpins the Court's case law is
broader than a mere right of access to judicial review proceedings. In the absence of a comprehensive sys-
tem of enforcement laid down in the Treaty, specific obligations have been imposed upon the national courts
which are designed to guarantee the effective exercise of the individual's Community rights. These obliga-
tions arguably represent characteristics of the principle of effective judicial protection.21 The principle re-
veals itself through a complex paradigm woven around four inter-linking features of the Community system
of enforcement,22 namely the principle of direct effect, the principle of indirect effect,23 the relationship
between Community law and national procedural rules and remedies and the principle of state liability. The
Court has used various arguments to justify the duties and obligations it has imposed upon the national
courts which have included the principle of effet utile, the principle of co-operation or loyalty laid down in
Art.10 EC, Art.6 of the European Convention on Human Rights, the “full effectiveness and effective protec-
tion” of Community law and inherence in the system of the Treaties.24 However, it has been argued by Pre-
chal that the Community law basis for empowering the national courts in this way is “rather tenuous”.25 She
adds that,

“(…) the national courts' Community law mission is in urgent need of obtaining a more solid theoretical un-
derpinning and, in terms of positive law, an explicit basis, preferably in both Community and national law.”
26

*845 The amended version of Art.220 EC in the form of Art.I-29 of the Treaty establishing a Constitution
for Europe 200427 states that “Member States shall provide remedies sufficient to ensure effective legal pro-
tection in the fields covered by Union law.”28 If ratified, this provision could provide an enhanced Treaty
basis upon which the Community could build its system of remedies and engage the national courts in ac-
complishing this task.

Scope of the principle of effective judicial protection

Inconsistencies in the Court's case law continue when seeking to identify the scope of the principle of effect-
ive judicial protection. The Court's case law in this area is extremely dynamic. Academic writing in this
field has traditionally recognised three “non-linear generations”29 in the Court's case law. “First generation”
case law is most commonly characterised by the Court's decisions on direct effect and supremacy which
provide the foundations of the Community legal order. The Court's attention then turned to the remedies
available before national courts. This case law is characterised by tension between allowing national courts
to apply national procedures and remedies, which often reflect the interests of the Member States, and re-
quiring national courts to apply a Community standard of effective judicial protection. “Second generation”
case law therefore concerns the scope of the principle of national procedural autonomy, the parameters of
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which were laid down in Rewe30 and Comet.31 The Court held that in the absence of Community legisla-
tion, national courts could apply national procedural rules subject to the provisos of effectiveness and equi-
valence. The principle of effectiveness allows national courts to apply national procedural rules provided
that the latter do not make it virtually impossible in practice to enforce Community rights.32 The principle
of equivalence permits national procedural rules to be applied provided they are not less favourable than
those which apply to domestic actions.33

The Court's “third generation” case law encroaches on this principle of national procedural autonomy to a
greater extent and seeks to lay down uniform Community rules. Key characteristics of the principle of ef-
fective judicial protection introduced during this phase include the right of access to effective judicial con-
trol (Von Colson,34Johnston,35*846 Heylens36 ) and the right to interim relief (Factortame (No.1) ).37 This
period culminated with the Court's landmark ruling in Francovich38 in 1991 in which the Court expressly
laid down a Community obligation upon the national courts to create a new remedy, namely an action for
damages for state liability.

It has been argued that since its Francovich judgment, the Court has moved into a new phase of “selective
deference”.39 The writer suggests that this could be called the “fourth” generation in the development of the
principle of effective judicial protection.40 The Court arguably now tends to grant more discretion to nation-
al courts to provide effective protection and is being more selective when making more radical interventions
of its own. Arnull claims that this new phase represents the Court trying to “redress the balance” between
encroaching on the principle of national procedural autonomy and securing the effective protection of indi-
viduals' Community rights and questions whether the Court has struck the right balance.41

It is arguable that the scope of the Court's judgment in Courage is more restrictive than its Francovich judg-
ment, but is not as deferential as its “second generation” case law typified by the Court's Rewe and Comet
decisions. It is somewhere in the middle; a hybrid which borrows from both genres of case law. Courage is
thus an example of a path breaking judgment42 in a phase of “selective deference”. There are several fea-
tures of the judgment which lead this writer to this conclusion, which will be explored below.

Extension of the principle of effective judicial protection: the principle of individual liability

The post-Francovich debate

The introduction of the principle of state liability in Francovich led to a debate on whether the Court should
also recognise the right to damages as against private parties (as distinct from damages against the state)
where directly effective Community rights are infringed and cause loss. At the time, individual liability for
damages resulting from a breach of Community law was only available where it was provided for under na-
tional law and subject to the principles of effectiveness and equivalence.43

*847 In post-Francovich literature, a number of academics and practitioners considered it feasible for the
Court to move away from this “default” position and introduce a Community based action for damages for
individual liability.44 Indeed, D'Sa argued that the Court could not continue to ignore the issue of individual
liability since the matter was becoming of increasing importance to individual litigants.45 However, some
writers were concerned that its introduction could conflict with the principle of legal certainty by imposing
liability for damages upon individuals where no such liability is incurred under national law.46

The opportunity for the Court to introduce a general principle of individual liability arose in Banks in 1994.
47 The Court was asked to rule, inter alia, on whether Community law imposes on national courts a duty to
award damages in respect of losses sustained by a company as a result of various breaches of the competi-
tion rules of the ECSC Treaty (and, in the alternative, Arts 85 (now Art.81) and 86 (now Art.82) of the
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Treaty) by another company. In the event the Court side stepped the issue by ruling that the relevant provi-
sions did not have direct effect.48 However, Advocate General Van Gerven considered the issue in depth.49
Adopting a “third generation” approach, he argued that the principle of state liability laid down by the Court
in Francovich should be extended to include the liability of individuals in the event of a breach of Com-
munity law. The rationale for the introduction of the principle of state liability is equally applicable in the
context of individual liability. He argued that,

“(…) the full effect of Community law would be impaired if the (…) individual or undertaking did not have
the possibility of obtaining reparation from the party who can be held responsible for the breach of Com-
munity law (…).”50

He added that this was particularly the case if a directly effective provision of Community law had been in-
fringed. In this regard, he referred to the Court's decision in Simmenthal in which it held that directly effect-
ive provisions provide:

“a direct source of (…) duties for all those affected thereby, whether Member States or individuals, who are
parties to legal relationships under Community law.”51

*848 He pointed out that Arts 85 (now Art.81) and 86 (now Art.82) of the Treaty have horizontal direct ef-
fect.52 Furthermore, he argued that recognition of the right to obtain reparation would be a logical conclu-
sion of the horizontal effect of the rules concerned and the only truly effective method by which the national
court would be able to fully safeguard the directly effective provisions which have been infringed. He em-
phasised that a declaration by virtue of Art.85(2) EC (now Art.81(2)) that the legal relationship between the
parties is void is insufficient for making good the loss and damage suffered by a third party. In addition, he
argued that a rule on reparation of this kind would make the Community rules of competition more
“operational” by encouraging EC competition disputes to be resolved more frequently before the national
courts (as in the USA),53 rather than by the European Commission.54

The Courage judgment

The Court's opportunity to readdress the issue of individual liability in damages arose in a reference from
the English Court of Appeal in Courage v Crehan.55 The Court's decision was eagerly awaited. What ap-
proach would the Court adopt in this post-Francovich era of “selective deference”? In 1997, in GT Link,56
the Court had held in the context of a breach of Art.82 EC in conjunction with Art.86 EC that the Fran-
covich criteria should be applied to a claim for damages. In Courage, the Court renders an interesting hybrid
decision which reflects both “second” and “third” generation case law.

In 1991, the claimant, Mr Crehan, entered into agreements to take leases of two public houses in the United
Kingdom owned by the defendant, Inntrepreneur Pub Company (hereinafter Inntrepreneur), which in turn
was co-owned by Courage and Grand Metropolitan Plc. The leases were in standard form and contained ties
which obliged Mr Crehan to buy his beer from Inntrepreneur's nominated supplier, Courage Ltd (hereinafter
Courage), at its list prices. The businesses failed because Mr Crehan could not compete with the tenants of
independent public houses who were able to buy their beer at lower prices. He did not do enough trade to
cover his rent, had to surrender his two leases, and lost a substantial amount of money. When Courage sued
Mr Crehan for outstanding beer invoices, he counterclaimed against Courage and Inntrepreneur for damages,
alleging that his losses had been caused by a tie agreement which was unlawful under Art.81 EC.57

*849 The Court of Appeal referred several questions to the Court of Justice which the latter reformulated in-
to two questions. First, can a co-contractor rely on a breach of Art.81 EC before a national court to obtain
relief from the other contracting party or does Art.81 EC only provide relief for third parties such as compet-
itors (and possibly consumers)?58 In particular, can that party obtain compensation for loss sustained as a
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result of being subject to a contractual clause which is allegedly contrary to Art.81 EC and can Community
law preclude the application of a rule of national law that denies a person a right to rely on his own illegal
actions, to obtain damages?59 If this is the case, the Court would then address the second question, namely
the factors which should be taken into account when assessing the merits of a claim for damages of this sort.
As a result, the judgment of the Court of Justice60 can be divided into two parts which reflect the Court's
“third” and “second” generation responses.

A new Community remedy of individual liability in damages for breach of Art.81 EC, or just more effective
application of national procedural law?

It has been argued that the Court's judgment is “riddled with ambiguity”61 which has given rise to diverse
interpretations of the ruling by commentators and varied applications by the national courts. Controversy has
primarily arisen as to whether the Court has taken the bold step of introducing a new Community law rem-
edy of individual liability either generally, or specifically in the context of EC competition law and Art.81
EC and if so, the scope of this new remedy.

For some commentators (including this author), the Courage judgment sends “a clear message”62 to nation-
al courts that they are now under a Community obligation to provide a remedy of damages for individuals
who have suffered loss arising from a breach of Art.81 EC.63 The basis for this view is the text of the
Court's judgment itself. In this regard, the first part of the Court's judgment starts in a fashion which is re-
miniscent of its “third generation” remedies case law which embraces the maxim, ubi ius, ibi remedium.
This suggests that the Court was paving the way for the introduction of a new Community remedy. It re-
called the sui generis nature of the Community legal order, the fundamental importance of Art.81 EC for the
functioning of the internal market and the horizontal direct effect of the Treaty provision which the national
courts are under a duty to safeguard. It followed that “any individual” can rely on a breach of Art.81(1) EC
before national courts including a co-contractor (and not just competitors). Citing its Simmenthal and
Factortame (No.1) decisions, the Court recalled that national courts *850 must ensure that Community rules
take full effect in the national legal order which it is their duty to protect. Most importantly, the Court then
stated that,

“The full effectiveness of Article 85 [now 81] of the Treaty would be put at risk if it were not open to any
individual to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort
competition.”64

It also stressed that the existence of such a right (to damages) would strengthen the working of and compli-
ance with the EC competition law rules by discouraging restrictive practices which are often covert in
nature.65

Unfortunately, the Court created some confusion by concluding the first part of its judgment by stating that,

“There should not therefore be any absolute bar to such an action being brought by a party to a contract
which would be held to violate the competition rules”66

(as was the case in English law by virtue of the principle of illegality). It is not clear from this paragraph
whether the right to damages is derived from Community or national law. Indeed, it could be read either
way. This lack of clarity has allowed other commentators to argue that a narrow interpretation of the Cour-
age judgment should be adopted which reflects the Court's “second generation” approach, namely that the
ruling is no more than an application of the principle of effectiveness in the specific context of a breach of
Art.81 EC.67 These views tend to be based on the precise factual and legal context of the case rather than on
the text of the judgment itself. Komninos notes that this more restrictive interpretation has been put forward
by French and German commentators.68 This may arguably be explained by the fact that, as in English law,

E.L. Rev. 2006, 31(6), 841-864 Page 6

(Cite as: )

© 2012 Thomson Reuters.



a remedy in damages already exists in German law and French law for breach of Art.81 EC. These com-
mentators would prefer to view the Courage decision as an example of the Court adhering to the principle of
national procedural autonomy and simply providing guidance as to the application of the principle of effect-
iveness in the specific context of the case. Obviously, this is the part of the judgment which is of relevance
to their national courts.

This view finds support in the Opinion of Advocate General Mischo.69 He adopts the traditional Rewe and
Comet formula to resolve the dilemma which is clearly reminiscent of the Court's “second generation” case
law on remedies. Having acknowledged that a co-contractor can rely on Art.81 EC, Advocate General Mis-
cho argued that Community law should not permit a claim for damages that exists under national law to be
barred on the sole ground that the claimant is a party to the contract. Such an interpretation of Art.81 EC is
“too formalistic and does not take into account the particular facts of individual cases”.70 Indeed, in some
circumstances, where the weaker party has in reality *851 had no freedom of contract, it will have “more in
common with a third party than with the author of the agreement”.71 To support this view, he recalled that
Art.81 EC has horizontal direct effect and that national courts are under a duty to protect such rights by vir-
tue of Art.10 EC.72 He then argued that in exercising this duty, national courts must apply national rules
subject to the principles of equivalence and effectiveness. He applied this formula to the case. He deduced
that although the rule of English law at issue does not infringe the principle of equivalence,73it does poten-
tially infringe the principle of effectiveness.74 Like the Court, the Advocate General then argues that the
right to damages should be subject to rules of unjust enrichment and indicates the factors that the national
court should have taken into account including the bargaining power of the parties, economic and legal
background, conduct of the parties and whether losses had been mitigated.

What is significant about the Advocate General's Opinion is that even though he acknowledges that an ac-
tion for damages constitutes “an effective means of protecting the rights of an individual”, particularly since
the nullity provided for under Art.81(2) EC does not compensate for any losses sustained,75 he does not
make any reference to an individual being able to claim damages as against another private party as being
based in Community law rather than national law. His analysis is confined to applying the principles of equi-
valence and effectiveness and thus implies that the right to damages is derived from national law. Moreover,
the Court of First Instance in Atlantic Container Line,76 implies that Courage is authority for the applica-
tion of the principles of effectiveness and equivalence only.77

The general drawback of a narrow interpretation of Courage is that by relying on national procedural
autonomy subject to the principles of effectiveness and equivalence, the uniform application of Community
law in the national courts is undermined. Yet, this approach would seem to reflect a general trend in the case
law of the Court post-Francovich where it appears that greater diversity in the application of the rules of ju-
dicial protection subject to a minimum standard guaranteed by the Rewe and Comet formula is acceptable.
This indicates that the Court is prepared to tolerate some lack of uniformity between Member States and that
this might result in national courts providing individuals with a qualitatively lower level of effective judicial
protection than that guaranteed by the Court's “third generation” case law.

It is argued that Court's decision in Courage should be given a broader interpretation. The rationale and lan-
guage of the judgment is in line with the earlier cases of Simmenthal, Factortame (No.1) and Francovich.
The text also clearly reflects a departure from the approach of Advocate General Mischo and the adoption of
a more radical reasoning than simply respecting national law subject to the provisos of effectiveness and
equivalence. Moreover, it is argued that in question two of its reference, the English Court of Appeal *852
sought clarity on whether a breach of Art.81 EC gives rise to a Community law right to civil damages for
breach of the EC competition law rules.78 Indeed, as the Courage saga has proceeded through the domestic
courts (on the substantive issue and measure of damages), both the High Court79 and Court of Appeal80
have made the assumption that, despite the merging of the questions posed by the Court of Justice, the
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second question referred by the national court was answered in the affirmative and that a Community right
to damages in this context does indeed exist. Indeed, in the English High Court, Park J. held that,

“It [the Court of Justice] concluded that a party to a contract which infringes Article 81 EC is in principle
entitled to damages under Community law for any loss which the contract causes to him.”81

Unfortunately, the decision of the House of Lords82 in Crehan throws no further light on this issue. The
House of Lords ruled (reversing the Court of Appeal) that Park J. had been correct to form his own view on
the economic assessment of the market and not to consider himself bound by a European Commission de-
cision on infringements of Art.81 EC in similar cases.83 This meant, in effect, that no infringement of
Art.81 EC had occurred and so the damages issue did not need to be considered.84

Authoritative support for this broader view of Courage can be drawn from Advocate General Jacob's Opin-
ion in 2003 in AOK Bundesverband.85 In this case, the Advocate General stated that if the conduct in ques-
tion amounted to a breach of Art.81 EC (which could not be defended under Art.86(2)),

“I have no doubt that both damages and injunctive relief would as a matter of Community law be available
to anyone suffering loss as a consequence of that conduct, subject to such national procedural rules as were
compatible with the principles of equivalence and effectiveness.”86

Unfortunately, the Court did not consider it necessary directly to address the issue.87

*853 It has been suggested that, in practical terms, the lack of Community legal basis for a civil right in
damages for breach of Art.81 EC is of little importance since all Member States provide a remedy under na-
tional law. However, a 2004 study on the conditions for damages for breach of the EC competition law rules
in all 25 Member States notes that the diversity of national legal bases for such actions undermines legal cer-
tainty and clarity and ultimately discourages private litigation.88

In 2006, the Court was presented with the opportunity to revisit various issues connected with damages for
breach of Art.81 EC in Manfredi,89 a reference from the Italian courts (discussed in more detail below).
However, in his Opinion, Advocate General Geelhoed did not expressly confirm whether the right to dam-
ages finds its legal basis in Community law or national law.90 The Court was also not explicit on the point,
but did continue to use the language of its third generation case law, in that it enunciated that the full effect-
iveness and practical effect of Community law would be undermined if an individual did not have a right to
obtain damages for breach of Art.81 EC.91 To the extent that this language may offer support for a broader
interpretation of Courage it is to be regarded as preferable and has several advantages. In doctrinal terms, a
more coherent legal framework would permit the national courts to provide a higher level of judicial protec-
tion for individuals whose rights under Art.81 EC have been infringed. It would improve uniformity92 and
reduce the risk of forum shopping. It would also increase legal certainty which may ultimately encourage
more claims in line with the Commission's strategy outlined in its Green Paper.

A “fourth” generation case?

Yet, even if it is accepted that in Courage, the Court introduced a new Community right to damages for
breach of Art.81 EC between private parties, the Court's judgment arguably did not go as far as its Fran-
covich decision.93 In laying down a basis for the new remedy, the Court did not seek to rely (as it did in its
Francovich decision) on Art.10 EC94 or the inherence of the right to damages in the system of the Treaty as
additional legal bases. On the other hand, it might be argued that it was not necessary for the Court *854 to
do so, since it was able to draw instead, on the fact that the full effectiveness and practical effect of the pro-
hibition laid down in Art.81(1) EC would be put at risk if it was not open to individuals to claim damages
for loss caused to them by a breach of Art.81.95 More significant is the fact that the Court chose at this stage
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not to introduce common Community conditions of liability.96 These would be determined instead by na-
tional law, subject to the principles of effectiveness and equivalence. Courage is arguably a “hybrid” judg-
ment.97 In the first part of its judgment, it is not as interventionist as its Francovich decision since it does
not lay down Community conditions of liability. Nevertheless, it is not as deferential as case law based on
the Rewe and Comet formula since it arguably provides for a Community remedy in civil damages for
breach of Art.81 EC.

In the second part of its judgment, the Court specified the factors that a national court must take into account
when assessing the merits of a damages claim. Here, the Court's approach is similar to its “second” genera-
tion case law. It held that national courts should apply national rules provided that the latter comply with its
well established Rewe and Comet formula, namely the principles of effectiveness and equivalence.98 The
Court did take steps to clarify the scope of the application of these two principles in the context of a claim
for damages against another private party for breach of Art.81 EC and in doing so drew upon previous case
law on restitution, Art.288 EC and state liability. First, the Court held that national courts should not be pre-
vented by Community law from taking measures to ensure that the party who is seeking to protect his/her
rights is not unjustly enriched.99 Secondly, it held that a Member State may prevent a party with significant
responsibility for the distortion of competition from having a right to claim compensation from the other
contracting party.100 Finally, the Court placed a duty on claimants to mitigate their losses, in particular by
availing in good time of all legal remedies available.101

*855 The effect of the Courage judgment could be argued to be typical of its “fourth generation” case law,
which shows a retreat from the pinnacle case of Francovich. This general approach is followed in the sub-
sequent decision in Manfredi (discussed below).102 The failure to lay down Community conditions of liabil-
ity and merely to require national courts to apply national law subject to the principles of effectiveness and
equivalence potentially undermines an individual's ability to obtain, by virtue of this new remedy, full and
complete judicial protection of his/her Community rights.103 This author argues that the trend to allow na-
tional courts greater scope to apply national law on remedies shows that the Court is making a distinction
between a level of judicial protection which it deems to be effective and that which is full and complete.
Post-Francovich, the Court has thus shown a willingness to compromise in its quest for the full and com-
plete enforcement of Community law and, in this respect, balance this goal with the interests of the Member
States and their autonomy.

The parameters of the principle of effective judicial protection are generally illustrative of the Court's devel-
oping and ongoing relationship with the national courts. It is fully aware that an effective system of enforce-
ment depends upon the co-operation of the national courts of the Member States. National courts have in the
past refused to apply Community principles, which they have considered to be too intrusive. Since Fran-
covich and claims of illegitimate activism on the part of the Court of Justice,104 it has been more circum-
spect in expanding the scope of its principle of effective judicial protection. The hybrid structure of the
Court's judgment in Courage reflects this.

Thus, it is argued that the Courage judgment is evidence of the Court “deferring” to some degree to the in-
terests of the Member States. It could be argued that by granting the national courts increased flexibility in
how they will apply the different characteristics of the principle of effective judicial protection, the Court is
adhering to the notion of “subsidiarity”. Alternatively, it may be concluded that the Court's policy towards
the enforcement of Community law has matured105 and become more focussed. The Court has realised that
the paradigm of the principle of effective judicial protection is in fact sufficient to secure the “effective”
protection of individuals' Community rights before the national courts and indicates that diversity in the
standards of judicial protection in the Member States will be tolerated.

Application of the Courage doctrine by national courts
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There are other aspects of the Court's ruling which are ambiguous and have given rise to different interpreta-
tions being delivered on the same issue by national courts in the Member States. Divergence in Germany
and Italy has stemmed in part from the Court's statement in Courage that “any individual” could expect to
rely on a breach of Art.81(1) EC.106 Some commentators have argued that the broad approach adopted by
the *856 Court is to be welcomed since it is clearly seeking to allow both contractual and non-contractual
claims.107 In other words, it does not intend to confine its judgment to private actions between co-
contractors only. On the other hand, the phrase is ambiguous in the sense that although Courage itself con-
cerned a co-contractor, it is not clear whether “any individual” includes both competitors and consumers. In
Germany, this ambiguity has been exploited to restrict claims to co-contractors and competitors only and not
consumers.108 In contrast, in Italy, the Corte di Cassazione has interpreted the reference to “any individual”
more broadly and held that it does include consumers. It thus overruled previous interpretations of Italian
case law which limited the protection of competition law to commercial enterprises.109 Thus, the lack of
clarity in Courage has led to differing levels of effective judicial protection for individuals before their re-
spective domestic courts.

Effect of the Manfredi judgment on the principles established by the Court of Justice in Courage

Pending the (possible) introduction of Community measures in this field, it will be for the Court to shape the
contours of this new remedy of a right in damages based on Art.81 EC in subsequent referrals from the
Member States.110 The first ruling of this nature was delivered in 2006. In Manfredi,111 a reference from
the Italian courts, the Court was asked to address a range of questions including the entitlement of third
parties (consumers) to damages, the jurisdiction of national courts, national limitation periods and when they
begin to run, and whether punitive damages should be awarded where the damages that can be awarded un-
der national law are lower than the economic advantage gained from being involved in an illegal cartel. In
his Opinion, Advocate General Geelhoed112 confirmed that third parties could claim damages for losses
sustained as a result of a breach of Art.81 EC. However, with regard to which national courts have jurisdic-
tion in actions for damages based on competition law, limitation periods and punitive damages, he held that
national procedural rules should apply, subject to the principles of effectiveness and equivalence.

Manfredi is an important and interesting decision on the part of the Court of Justice. The Court accepted the
opportunity to delineate the scope of this new remedy on certain issues. The Court's judgment is once again
an example of a hybrid, fourth generation *857 decision in which the Court's reasoning fluctuates between a
second and third generation approach to its development of the principle of effective judicial protection. In
its decision, the Court confirmed the existence of a right to damages for breach of Art.81 EC (discussed
above) and that its availability extends to “any individual” including consumers, but added that proof of a
causal link between the breach of Art.81 EC and the loss sustained is required.113 However, the Court went
on to state that in the absence of Community rules on the application of this new remedy, national rules ap-
ply, subject to the principles of effectiveness and equivalence “(…) including those on the application of the
concept of ‘causal relationship”’.114 This is consistent with the approach in Francovich and the introduction
of a Community condition of liability, namely the need for causation in a claim for damages brought by lit-
igants (in this case consumers). As in Francovich, if national rules on causation apply this will allow some
degree of diversity, which may lead to differences in result in the Member States.115

In response to procedural questions regarding the jurisdiction of the national courts and (to a more limited
extent) the applicable time-limits, the Court reverted to its Rewe and Comet formula. It held that national
procedural rules should be applied in order to determine for example, which national court has jurisdiction
to hear a claim based on Art.81 EC and to prescribe the detailed procedural rules governing those actions.
116

National time-limits will also be applied provided they do not make it “practically impossible” to bring a
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claim. The Court envisaged that this might occur where the limitation period for seeking compensation for a
breach of Art.81 EC begins to run on the day that the illegal restrictive practice was adopted, particularly if
the time-limit is short and cannot be suspended. This could lead to a situation where the national limitation
period may have even expired before an infringement has been brought to an end, particularly if the breach
is continuous or repeated, thus rendering it practically impossible or excessively difficult for the individual
affected to exercise their right to seek compensation for the harm suffered.117 The Court thereby gave some
indication on where the acceptable limits of national procedural autonomy may lie in such cases.

With regard to the extent of damages available, the Court reiterated the need for national law courts to en-
sure that Community rights take full effect and that the full effectiveness and practical effect of Community
law would be undermined if an action for damages for breach of Art.81 EC was unavailable. Such a right
strengthens compliance with, and general operation of, the EC competition law rules. It then held with spe-
cific regard to the availability of punitive or exemplary damages, that in the absence of Community rules on
the matter, these should be determined by national law subject to the principles of equivalence and effective-
ness.118 As a result, punitive damages may be available if they are also available for similar domestic
claims. However, they are not specifically required as a head of damage under Community law. The Court
added that Community law did not prohibit Member States from legislating to prevent unjust enrichment119
Finally, drawing *858 upon its case law on state liability, Art.288 EC and its ruling in Marshall (No.2),120
the Court held that heads of damage must include actual loss and loss of profit and interest.121 Total exclu-
sion of loss of profit in economic or commercial litigation would make reparation for damage “practically
impossible”122 and the payment of interest was an essential component of compensation.123

From the perspective of effective judicial protection, the Court's Manfredi decision is to be welcomed since
it clarifies the scope of the civil right to damages for breach of Art.81 EC in relation to, inter alia, the ability
of consumers to sue, causation, limitation periods and the extent of damages available. The Court is keen to
maintain coherence within the Community legal order and where possible is developing these rules in paral-
lel with those relating to damages in other areas. Nevertheless, the Manfredi decision continues to leave
some considerable discretion to national courts to apply national rules which can arguably lead to differing
levels of protection in the Member States.

A general principle of individual liability in damages, or not?

Another issue which arises post-Courage is whether, if it is accepted that the Court has introduced a Com-
munity right to damages between individuals under Art.81 EC (and arguably Art.82 EC), this has broader
implications in the sense of extending beyond the scope of Community competition law. On the one hand, it
could be argued that this right to bring an action for damages against a private party is limited to breaches of
Art.81 EC by a co-contractor and is further limited to the context where first, the claimant is in a less power-
ful bargaining position than the defendant, secondly where he/she has mitigated losses as far as possible and
thirdly, has also not been unjustly enriched. However, it is submitted that the judgment of the Court has
broader implications. As discussed above, its effect within Art.81 EC may not be restricted to co-
contractors. Competitors and consumers may also benefit in the context of the EC competition rules. Fur-
thermore, it is arguably also implicit in the ruling that Art.82 EC grants Community rights that are equally
capable of protection and that a right of damages may exist in the event of a breach of that provision also. It
is further arguable that Courage has broader significance that extends beyond the scope of EC competition
law. This writer argues that the principle of individual liability in damages as established by the Court in
Courage is capable, in principle, of being extended to parties suffering loss as a result of a breach by another
individual, of any horizontal and directly effective provision, whether a Treaty Article or a Regulation.

Treaty provisions
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It would follow from the Court's reasoning in Courage that Treaty provisions with the same characteristics
as Art.81 EC should also give rise to an action for damages as against a private party. Therefore where a
Treaty provision confers a horizontal and directly *859 effective right on a private individual deserving of
protection which is fundamental to the completion of the internal market, a right to damages is essential in
the event of a breach in order to ensure its effectiveness and practical effect and to achieve the broader goals
of efficient compliance and deterrence.124 Treaty provisions which could, in certain circumstances, fulfil
the above criteria include Article 12 EC (principle of non-discrimination based on nationality),125 Article
39 EC (free movement of workers),126 Articles 43 and 49 EC (free movement of services)127 and Article
141 EC (equal pay).128

Regulations

This author submits that the Courage principle of individual liability should apply equally to regulations
which can have horizontal direct effect. Article 249 EC states that regulations are directly applicable and of
general application. Any obligations they contain are automatically and immediately binding on all, includ-
ing individuals. It is important to note however that not all the provisions of a regulation will have direct ef-
fect. The need for the provision to be sufficiently clear and precise as well as complete and legally perfect
still applies.129 It is therefore argued that a general principle of individual liability in damages could also
apply to directly effective regulations in disputes between private parties.

The Court has arguably paved the way for this future development in its ruling in Muñoz.130 Although the
issue of damages did not occur in this case, the Court was required to rule on whether the relevant Regula-
tions were capable of enforcement in civil proceedings as between two private parties. In this case, Muñoz
alleged that one of its competitors, Frumar, had infringed Art.3(1) of Regulations 1035/72 and 2200/96 on
the quality standards of fruit.131 This provision prohibits traders from displaying products or offering them
for sale within the Community unless they conform with those standards.132

*860 Frumar had allegedly sold grapes in the United Kingdom which were labelled incorrectly in breach of
Art.3(1). Muñoz complained to the public body charged with investigating instances of non-compliance, but
it failed to act.133 Muñoz then brought civil proceedings against Frumar. At first instance, Muñoz's claim
was dismissed on the ground that none of the provisions of the Regulations at issue suggested that the inten-
tion of the Community legislator had been to create rights enforceable by traders and customers. On appeal
to the English Court of Appeal, a reference was made to the Court of Justice on whether the provisions of
Regulation 2200/96 (and Regulation 1035/72 when it was in force) on quality standards applicable to fruit
and vegetables are capable of enforcement by means of civil proceedings instituted by a trader against a
competitor in addition to the public enforcement mechanism laid down in the Regulations.

The Court's ruling in Muñoz is short and brief, but the underlying rationale of the decision is that the private
enforcement of individuals' Community rights plays an important and complementary role to the public en-
forcement regime. The Court held that on the basis of Art.249 EC, Regulations confer rights on individuals
which the national courts have a duty to protect.134 Citing its decisions in Simmenthal,135Factortame
(No.1)136 and Courage, it held that national courts are under a duty to ensure that such rights take full ef-
fect.137 It then referred to the rationale of the Regulations at issue which is to impose common quality
standards in order to promote fair trading and market transparency. This includes keeping unsatisfactory
products off the market and guiding production to meet consumer requirements. The common standards bind
all operators so as to ensure that their impact is not distorted.138 The Court went on to state that:

“(…) the full effectiveness of the rules on quality standards and, in particular, the practical effect of the ob-
ligation laid down by Article 3(1) of both Regulations No 1035/72 and Regulation No 2200/96 imply that it
must be possible to enforce that obligation by means of civil proceedings instituted by a trader against a
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competitor.”139

The Court then emphasised several policy advantages that the availability of civil proceedings in this context
could bring. First, it strengthens the practical working of the rules on quality standards. Secondly, it supple-
ments the public enforcement mechanisms which are available. Thirdly, it acts as a deterrent to unlawful
practices which the Court acknowledged (as it did in Courage ) are difficult to detect and which distort com-
petition in the market. Fourthly, such actions contribute “substantially” to fair trade and market transpar-
ency.140

*861 The Court's judgment in Muñoz makes a clear attempt to ensure that in accordance with the principle
of effective judicial protection, individual traders are able to effectively enforce their Community rights, by
allowing the relevant Regulations to be invoked in civil proceedings between private parties. It is argued that
the judgment will play an important role in enhancing the enforcement of Regulations between private
parties in the future. Thus, private enforcement must be seen to complement any public enforcement regime
that has been put in place. In this respect, parallels may be drawn with the Court's judgment in Van Gend en
Loos and Courage. It is also argued that the judgment is not confined to the private enforcement of CAP
Regulations and applies more generally.

However, it must be noted that in Muñoz the Court did not refer expressly to the damages issue. Neverthe-
less, it is arguable that, in a suitable context, where damage to a competitor can demonstrably be shown to
have been caused by the relevant breach, and based on the broader view of the Courage judgment discussed
above, a right to damages may be made available, outside the context of EC competition law, and even for
breach of a Regulation. It has been suggested by Dougan141 that if this situation did arise before the Court,
the latter may apply its case law whereby Member States have been required to impose sanctions for breach
of Community law which are “effective, proportionate and dissuasive”.142 That being the case, Dougan is
of the view that only financial penalties would be sufficiently dissuasive. In the context of private proceed-
ings such as Muñoz, the Court may thus arguably rely, in the future, on its Courage judgment to create a
right to damages for breach of relevant provisions of Community Regulations.

Directives

It is well established in the case law of the Court of Justice that Directives do not have horizontal direct ef-
fect.143 The rationale for the Court's approach is that only Regulations (and Treaty provisions) confer rights
directly on individuals. Directives do not. Article 249 EC expressly states that they are addressed to the
Member States only. However, in its reasoning in Courage, the Court referred expressly to the horizontal
direct effect of Art.81 EC. This would seem to suggest that horizontal direct effect is a pre-requisite for a
damages action between private parties. If so, given that the Court has consistently held that Directives do
not have horizontal direct effect, a breach of a Directive would not generally give rise to a right to damages
in an action between private parties or if it did, it would be tantamount to granting horizontal direct effect
of Directives. However, it should be noted that the position may differ where the Community has legislated
on the issue of damages. For example, the Package Holidays Directive144 expressly provides for the pay-
ment of compensation in horizontal relations where a travel operator/agent has infringed its obligations con-
tained in the Directive which have caused the consumer loss.145

*862 The limits of the principle of effective judicial protection

The Community's system of private, decentralised enforcement based on the principle of effective judicial
protection to date has several flaws.146 An analysis of the principle reveals a complicated judge made edi-
fice of legal rules which is being continuously developed and fine-tuned by the Court of Justice. It may be
argued that the sheer complexity of the Community system of enforcement may in itself weaken an individu-
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al's right to effective judicial protection. Moreover, despite the Court's attempt to create common, Com-
munity remedies, it has to wait for an appropriate case to appear before it so that it can extend or refine its
case law. Litigation rates in the Member States can vary due to differences in legal cultures.147 This leads
to gaps in the system and undermines effective judicial protection for individuals. Furthermore, there are
limits to the scope of the principle of effective judicial protection and its key characteristics.

The Court's current position on remedies clearly illustrates that it tries to strike a balance between national
interests and the effectiveness of Community law. It has thus been reluctant to encroach too far on a Mem-
ber State's competence to legislate on procedural rules and remedies. In this current period of general re-
straint, judicial protection may be considered to be effective rather than full and complete. In addition, des-
pite the elaboration of principles at Community level, their effective application often depends on the atti-
tude of the national courts. This can often be less than satisfactory and can lead to diversity in the level of
protection available. The recent Köbler,148Traghetti149 and Commission v Italy150 cases illustrate the
Community's attempt to bring extreme behaviour by national courts into line. Finally, the constant uncer-
tainty surrounding the scope of the principle of effective judicial protection and the absence of a clear Treaty
basis means that its legitimacy is constantly under review.151

It may be argued that this is an unsatisfactory state of affairs, particularly if the Commission wishes to en-
courage private litigation in the context of EC competition law. A system of enforcement which is not full,
complete and uniform152 has the potential to undermine the Community legal order as well as the Single
Market and economic and monetary union. The hostility expressed by the Member States towards the
Court's attempt to ensure full and complete protection through the further development of the principle of ef-
fective judicial protection in line with the principle of effet utile suggests that the only feasible alternative
would be for the Community to introduce harmonising legislation in relation to remedies for breach of Com-
munity law.153 However, to date, *863 such action on a general scale has not been forthcoming and has
been the subject of limited debate.154

The Courage and Manfredi judgments (together with the White Paper) may have acted as a stimulus for a
change in policy in the field of EC competition law. There have been various calls for legislative activity in
this sector in recent years155 and it has been argued by Dougan that uniform remedies are more suited to
policy areas which are characterised by a considerable degree of substantive uniformity such as EC competi-
tion law.156 Van Gerven has argued that the development of uniform Community rules should only be un-
dertaken following comparative research of the now diverse legal families that make up the Community leg-
al order.157 In this regard, the European Commission commissioned a study of the conditions for claims for
damages arising from a breach of the EC competition law rules in all 25 Member States. The Ashurst Report
was published in 2004 and noted the “astonishing diversity and total underdevelopment” of the law in this
area.158 Indeed, the Report reveals that between 1962 and 2004, there had been only 12 cases brought
between private parties for damages for breach of the EC competition rules and only eight awards had been
granted. This is in marked contrast to the USA where private actions amount to at least 90 per cent of Feder-
al antitrust claims.159 This Report provides a valuable insight into the problems that prospective harmon-
ising legislation in the field of remedies will need to address. The European Commission's Green Paper on
Damages sets out different policy options to overcome the obstacles identified in the Ashurst Report.160 It
is clear that the Commission is keen to establish an efficient, effective and uniform legal framework in order
to foster private actions in damages for breach of the EC competition law rules to further strengthen its mod-
ernised two-pronged enforcement regime.161

Concluding remarks

This article examines the judgment of the Court of Justice in Courage v Crehan from the perspective of the
principle of effective judicial protection, which is arguably a general principle of Community law created

E.L. Rev. 2006, 31(6), 841-864 Page 14

(Cite as: )

© 2012 Thomson Reuters.



and developed by the Court upon *864 which its decentralised system of private enforcement of Community
law rights is based. In Courage, the Court has arguably developed another element of this general principle,
namely the principle of horizontal individual liability in damages for breach of Community law in the con-
text of EC competition law under Art.81 EC. The scope of this new judicial development is explored and it
is submitted that its application should not be confined to breaches of Arts 81 and 82 EC, but should be ex-
tended to other horizontal and directly effective Treaty provisions, and also arguably to relevant provisions
of Regulations. Despite the introduction of this new Community remedy, much of its practical application
will be decided in accordance with national law. This general approach is continued in Manfredi. This defer-
ence to national rules is typical of the Court's “fourth generation” case law on national remedies. It reflects
the current policy of the Court which fluctuates between securing an effective standard of protection based
on a “second generation” approach and a full and complete level of protection which is illustrated by its
“third generation” case law on national remedies. The Courage judgment has also raised many specific
questions regarding the scope of the application of damages as a remedy for breach of the EC competition
rules. These issues will continue to be addressed in subsequent preliminary rulings such as Manfredi, de-
livered by the Court of Justice on an ad hoc basis. However, in the light of both the decentralisation of the
enforcement of the EC competition rules under Regulation 1/2003 and the drawbacks of relying on a judge
made system of private remedies, the European Commission has published its Green Paper on Damages Ac-
tions for breach of the EC antitrust rules. If Community measures in this field are adopted, the move will
mark an important paradigm shift in the private enforcement of the EC competition law rules. In this event,
the potential for a wider impact on national procedural rules applied in general civil law cases should not be
underestimated.

LL.B. (Hons), Maõtrise en droit, Ph.D., Lecturer in Law, Cardiff Law School. This article is a substantially
revised version of a paper delivered at the Annual Conference of the Society of Legal Scholars, University
of Strathclyde, September 6, 2005. I am grateful to Dr Rose D'Sa, Member of the European Economic and
Social Committee (Brussels) and Dr Silvère Lefèvre and Ken Oliphant for their comments on an earlier ver-
sion of this article.
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64. Case C-453/99, cited above, at fn.5, at [26]. For similar legal reasoning, see Joined Cases C 6/90 & 9/90,
Francovich, cited above, at fn.14, at [36] and [37]; Joined Cases C 397/01-403/01, Pfeiffer [2004] E.C.R. I-
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83. The House of Lords decided, inter alia, that contrary to the view of the Court of Appeal, the first in-
stance (national) judge was right to decide for himself whether the first Delimitis condition (referred to at
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right to damages, now seems pyrrhic. The House of Lords decision on the substantive issue has already been
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108. Case 26/62, cited above, at fn.7, at p.13. Author's emphasis. Yet note the Court's restrictive approach to
judicial review of Community acts under Art.230 EC in Case 25/62, Plaumann [1963] E.C.R. 95, which was
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