The European Court of Justice and the InternationalLegal Order after Kadi
Grainne de Burca*

Introduction

Late in 2008 the European Court of Justice deliyevbat is arguably its most important
judgment to date on the subject of the relationbeipveen the European Community and
the international legal ordér. The case was a high-profile one involving allenge by

an individual to the EC’s implementation of a UNc&ety Council Resolution which had
identified him as being involved with terrorism ahdd mandated that his assets be
frozen. The Court of Justice delivered a powepidgment annulling the relevant
implementing measures, and declaring that theyatgdl fundamental rights protected by
the EC legal order. The judgment has been hailedman rights activists, it has
delighted many of those concerned about Securityn€ib accountability, and it has
reassured EU scholars and actors interested ingstrening the autonomy of the EU
legal order. This article argues however that lespe welcome it has received on these
grounds, the nature and reasoning of the judgntentld give serious pause for thought
on other grounds. In particular, the judgment repnés a significant departure from the
conventional presentation and widespread undeiisigraf the EU as an actor which
maintains a distinctive commitment to internatiolaa and institutions.

In adopting a sharply dualist tone in its approtckhe international legal ordémnd to
the relationship between EC law and internatioaal, the ECJ identifies itself in certain
striking ways with the reasoning and approach efWts Supreme Court in recent cases
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! Cases C-402/05P and C-415/05P, Kadi and Al Batakadgment of the Court (Grand Chamber) of 3
September 2008. For an extensive commentary ojutfignent and on other related European Court of
Justice rulings on anti-terrorist sanctions seeRidimas and J.A. Gutierrez-Fons “EU Law, Interaasl
Law and Economic Sanctions Against Terrorism: Thaiclary in Distress?” Fordham International Law
Journal, Forthcoming. Available at SSRN: http:#ssom/abstract=1271302

2 The term ‘dualist’, like the term ‘monist’, is @mplicated and contested one. It is used in thjgepto
refer to a conception of international law and dstieelaw as distinct and separate legal sphera, the
latter setting the conditions under which interoagil law enters the domestic system and dictatindegal
consequences of such domestication of internatiawal In more technical legal parlance, howevie, t
term dualist is generally used to refer to a legyatem in which international law requires transpms
before it becomes part of that domestic legal ordéfor further discussion of dualist discourse in
international law see G. de Burca and O.GerstentiEng Denationalization of Constitutional Law” 47
Harv.Int'l.L.J pp243-262(2005)
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such aMedellin® which assert the separateness of internatiomafriam the domestic
constitutional order and the absence of any domgsitiicial role in shaping the
relationship between the two. And although the tases are quite different in many
respects, it is precisely the similarity of the ECJ’s apprhdn Kadi to the larger question
of the relationship between international law dmel ‘domestic’ legal order to that of the
Supreme Court irMedelli? and the way the ECJ's expression of that relakigns
abandons the reasoning and tone of some of itinigadrlier judgments on the position
of international law, which is its most strikingatere. Despite the praise whikladi has
drawn from various quarters, it sits uncomfortablth the traditional self-presentation of
the EU as a virtuous international actor in conistinction to the exceptionalism of the
US, as well as with the broader political ambitiwinthe EU to carve out a distinctive
international role for itself as a ‘normative powesmmitted to effective multilateralism
under international laW. Finally the fact that a major judgment abou¢ ttole,

% Medellin v Texas 552 U.S. ___ (2008). This cafeaurse dealt not with Security Council resolugion
but with a judgment of the International Court afstice, which the Supreme Court found not to be
enforceable in the US without prior congressiordion. See also the earlier Supreme Court ruling
closely related set of issues in Sanchez Llamasreg@ 548 U.S. 331 (2006),. And see S. Koh
““Respectful Consideration” After Sanchez-LlamasQfegon: Why the Supreme Court Owes More to the
International Court of Justice” Cornell LR Vol @%13-273 (2007) Also A. Aleinikoff “Transnational
Spaces: Norms and Legitimacy” (2008) 33 Yale tl Ln479

The two cases involve very different kinds ofemmational obligation — an international judgment
upholding the procedural rights of defendantdiedellin and an international resolution which ignored
any procedural rights for individuals Kadi - and the reasons for refusing to give judicidéetf to them
were in that sense quite different. Nonethel#ss Kadi ruling goes further thaMedellin in certain
respects in that while the Supreme CourtMiedellin made clear that Congressional action could bentake
to enforce the international obligation in questitre nature of the ECJ ruling Kadi means that the EU
Council cannot override the judgment of the Cohdttthe SC Resolution may not be implemented as it
stands. This is because the ECJ’s ruling specifiadl the implementing measure violated the ‘gdnera
principles of EC law’, which are akin to unwrittennstitutional rights and at the top of the EC’smative
hierarchy. However, the EU Council has shown itezlbe willing to resist the rulings of the ECJsvier
court, the CFI, on other kinds of anti-terrorishsion. Following the CFI's judgment in T-228/MOI
v Counciljudgment of 12 December 2006, the Council refugede:-list the People’s Mojahedin of Iran
Organization despite the Court’s ruling that thsilig was not justified. A legal opinion was nettg
signed by five senior international lawyers (Sefdierml8, 2008) challenging the Council’'s non-compia
with the CFl ruling as a serious misuse of poveerd a breach of the EC Treaty. See
http://www.scribd.com/doc/6156443/Summary-of-Le@gdions-about-the-maintaining-of-the-PMOI-on-
the-EU-asset-freeze-list
® There are perhaps also some relevant similasiti#sthe judgment of the US Supreme CourMuanaf v
Green553 U. S. __ (2008) in which it ruled that theu@’s jurisdiction and the habeas statute extended
to US citizens held by multinational coalition fescacting under UN mandate. Although the case does
directly address the authority of the UN Securityu€cil or UNSC Resolutions in relation to the US
constitution, the willingness of the Supreme Cotartassert jurisdiction over the actions of the US
component of what was presented as a multinatifovaé suggests a non-deferential approach. On the
other hand, the fact that the case concerned whsteffectively unilateral US action despite thenfally
multilateral status of the force in question weak#dre comparability of the cases.
® The President of the European Commission, Jos&i@arroso recently outlined a vision of the EU's
foreign policy in the following terms: “We cert&rwelcome pluralism in international relations bett us
not forget that multipolar systems are based omlmpvand competition... In international relations,
partnerships and a multilateral approach can aehgsv much more.... We need a renewed politics of
global engagement, particularly with internationastitutions...because that is the only way we can
consolidate and strengthen a stable, multilateraldy governed by internationally-agreed rulesSpéech
at Harvard Law School, 24 September 2008, see
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relationship and authority of international law walinichooses to express important parts
of its reasoning in rather chauvinist and paroctoaks was delivered not by a powerful
nation-state but by an international organizatidmclv is itself a creature of international

law, renders it all the more remarkable to theidetsvorld.

TheKadi case is just one of a series of recent instamaadving UN-authorized activity
which caused significant harm to individuals and feem to bring human rights-based
challenges before Europe’s main regional couriBhe legal and jurisprudential, not to
mention the human, dilemmas which the cases reateaimerely instances of a more
general phenomenon, namely the increasing complexitl density of the international
political and legal environment, and the growingltiplicity of governance regimes with
the capacity to affect human welfare in significardys. At one level, therefore, the
Kadi case is simply another instance of an increasinglymon occurrence, namely a
specific conflict between the norms of differengirees or sub-systems within the global
legal arena. But in reality it is a particularlyngpelling instance in so far as the conflict
involves some of the most fundamental norms ofntteelern international law system,
namely Article 103 of the UN Chartémperemptory ofius cogensnorms® and Chapter
VIl Resolutions of the Security Coundil The range of traditional international law rules
which aim at systemic coherence such aslekespecialisrule or the later-in-timeule
provided no easy answers in this case. Insteadabe presented a direct confrontation
between the UN system of international security p@ace with its aspirations to general
applicability and universal normative force, ana tBU system situated somewhere
between an international organization and a catigtital polity, in the context of an
individual’s claim that a significant violation dfis rights had been committed in the
interplay between the two. The broader picture ho$ farticle therefore concerns the
upward drift of international authority and its depling from national or regional
mechanisms of accountability and control. But ifgdfic focus is the response of
Europe’s main regional courts, and in particulat thf the European Court of Justice, to
the question of the relationship between the EGllegder and the international legal
order. Some may view thH€adi judgment mainly as a reaction to the particulartegt

of the case, namely the widespread concern abeut/bh Security Council’s regime of
targeted sanctions and about the strong influereecised by the United States in the
process of listing and de-listing suspects. A elssrutiny of the judgment however
suggests that its significance goes well beyondtimext of UN smart sanctions. On the

http://europa.eu/rapid/pressReleasesAction.do&ete=SPEECH/08/455&format=HTML&aged=0&lang
uage=EN&guiLanguage=en

7 Article 103 provides that “In the event of a darfbetween the obligations of the Members of thited
Nations under the present Charter and their oliigatunder any other international agreement, their
obligations under the present Charter shall prévail

& See e.g. A. Orakeshevili_, Peremptory Norms irertmational Law(Oxford, 2006) . For a critical
reflection on the category, see A. D’Amato “It'sBard, It's a Plane, It's lus Cogens!” 6 Connecticut
Journal of International Law 1-5 (1990)

® Under Chapter VII of the Charter, the Security Gailiis empowered to “determine the existence gof an
threat to the peace, breach of the peace, or aggression” and to “decide what measures shathkoen
...to maintain or restore international peace andiritgt including measures not involving the use of
armed force such as economic sanctions. ArtiBl®f2the Charter stipulates that “The Members &f th
United Nations agree to accept and carry out tliesmas of the Security Council in accordance wita
present Charter”
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contrary, the broad language, carefully-chosenargag, and uncompromising approach
of this eagerly-awaited judgment by the plenary I€suggests that the ECJ seized this
high-profile moment to send out a strong and cieassage about the relationship of EC
law to international law, and about the autonomshefEuropean legal ord&t.

The aim of the paper is to analyze the strikingpoaese of the ECJ iKadi to a vivid
instance of the accountability dilemmas of inteiovel governance, and to situate this
judicial response in the context of the growing bagis on the role of the EU as an
international actor. The paper argues that thertGoreasoning exposes a significant
ambivalence in the EU’s approach to internatiomad bnd governance. Much of the
political and legal discourse of the EU sets oudigtinguish the EU and its international
activity from the kind of self-interested selediyvandad hocexceptionalism of which
the United States is generally accused. Insteadvilade outlined below, the EU has
generally asserted an approach to internationatioels - in political terms a
multilateralist approach and in juridical terms anstitutionalist approach - which
emphasizes Europe’s distinctive fidelity to intéromal law and institutions. The
approach of the ECJ iadi however sits uncomfortably with this conventional
understanding and with official discourse, and displaom a previously dominant stream
of the Court's case law on the EC's relationshiphwiternational law? This line of
case-law had emphasized the EC’s respect for mtiemal law and the ‘integral’ place of
international agreements as part of the EC leg#roiTheKadi judgment however takes
its place instead within a different strand of @eurt’s jurisprudence on the legal effect
of the GATT/World Trade Organization agreemeéfitghis strand of case law had
previously been considered as an outlier — as apptional line of case law and, for
many, a problematic liffd - which was explicable by reference to the spegfilitical
and economic circumstances of the multilateral eragjreement¥. Situating Kadi
alongside this case-law on the legal effect of WA@Deements, however, reveals a court

1 The question of who the target audience forKaei judgment may have been is an interesting one.
Some may view the case as a message from the B8d EU Member States and its constitutional courts
that the EU is a constitutional order founded ayeauine commitment to fundamental rights, in resgon
to the challenges posed by many national congitaticourts to the unconditional supremacy of BE. la
Others may view it as a message from the ECJ t&JMh&ecurity Council about the need for reformluod t
sanctions regime. The argument of this article énew is that in an era of much greater legal addtial
interpenetration and borrowing, there are manyiptessaudiences for a judgment such as that of tbé i&
Kadi

" See in particular cases 181/Fegeman v Belgiurfil974] ECR 449, and 104/&upferberg[1982]
ECR 3641on the effect of treaties within the EC legal orderd C-286/9@nklagemyndighedenPoulsen
and Diva Navigatiorf1992] ECR [-6019, para. 9 and C-162Réacke GmbH & Co. v Hauptzollamt Mainz
[1998] ECR 1-3655 para. 46 on the place of custgnaernational law in EC law.

12 see in particular Case C—149/®®rtugal v Counci[1999] ECR -8395, and earlier cases such as 9/73
Schluterv Hauptzollamt Lérraci{1973] ECR 1135, C-280/9Germanyv Commissiorj1994] ECR |1-4873
and C—-469/93mministrazione delle Finanze dello Stato Chiqiti¢ia [1995] ECR 1-4533

3 See e.g. Stefan Giriller, ‘Judicial Enforceability WTO Law in the European Union: Annotation to
Case C-149/96, Portugal v. Council’ (2000) 3 Joumialnternational Economic Law 441 and Piet
Eeckhout, ‘Judicial Enforcement of WTO Law in ther&pean Union — Some Further Reflections ' (2002)
5 Journal of International Economic Law 91

14 See e.g. S. Peers, ‘Fundamental Right or PdliitEim? WTO Law and the ECJ’, in G. de Burca and J.
Scott (eds.),The EU and the WTO: Legal and Constitutional Iss(i¢art, 2001) 111; and A. Rosas
Portugalv Council (2000) 37CMLRev797.



which increasingly adopts what will be explainedobeas a robustly pluralist approach
to international law and governance, emphasizing $kparateness, autonomy, and
constitutional priority of the EC legal order oweternational law.

The paper is structured as follows. The first paimModuces the general background to
the challenge faced by the ECJ in tkadi case, namely the growing accountability
dilemmas of international governance, which aregasingly manifesting themselves in
challenges brought before national, regional aneriational tribunals. The second part
then introduces theéKadi/Al-Barakaat targeted-sanctions cases before the European
Union courts'> and the related though quite distifB&hrami/Saramateases concerning
the UN administration of Kosovo before the Europ&ourt of Human Right¥ The
analysis in this second part outlines the rathdferdint approaches adopted by the
various European judicial instances - the Europeamrt of First Instance, the European
Court of Justice, and the European Court of HumightR - to the question of whether or
not they can engage in judicial review of the UNc@éy Council's actions for
conformity with human rights standards. The thpart then analyzes the premises
underlying each of these different judicial applezs; and the vision of the international
legal order, as well as of the situation of the dpaean legal system within that
international order, which they reflect. The foumhrt situates the different judicial
responses in the context of an ongoing scholarbyatte over the respective merits of
constitutionalistversuspluralist approaches to the international legal ordeiThe final
part situates the response of the European Court dfcduand its approach to the
relationship between EC and international law ie dontext of the European Union’s
broader relationship to international law. Theduasion argues that there is a significant
dissonance between the pluralist, autonomy-driyegraach of the European Court on
the one hand, and the official discourse of thetipal and institutional branches on the
international role of the EU. The paper suggdsas the approach of the ECJ not only
offers potential encouragement and support to osft@étes and polities to assert the
primacy of their autochthonous values over the comngoals of the international
community, but also that it risks undermining thmabition of the EU to carve out a
particular identity for itself as an internatiorzaitor.

Part 1: The role of the UN Security Council and thedilemmas of accountability in
international governance

15 Cases C-402/05P and C-415/0%Rdi and Al Barakaatjudgment of the European Court of Justice
(Grand Chamber) of 3 September 2008 and T-315Hdi and T-306/01 Yusuf and Al Barakaat,
judgments of the European Court of First InstarfcgloSeptember 2005.

16 Apps no. 71412/01&. 78166/Bthrami v Franceand Saramati v France, Germany and Norway
admissibility decision of the European Court of HamRights, 2 May 2007 (Grand Chamber).

7 As will be outlined in more detail below, constibnalist approaches to international law and
governance presume the existence of a communiiyt@fest amongst states, based on some shared basic
values and emphasizing the importance of univéysafid universalizability, and they are orientedidads

the establishment of collective norms of commumiacatcoordination and conflict-resolution. Plusali
approaches, by comparison, do not presume any guomunity but emphasize the separate nature and
divergent interests and values of different pdditicsocial and geographic entities, and they asstime
optimality of individual, voluntarist and politicahechanisms for coordination and conflict-avoidance



The challenges brought in théadi and Behrami cases highlight vividly the ways in
which the international legal environment is grogviever more complex. There is an
increasing number of international organizatioasiging from functionally or regionally
specific entities created to address specializadstrational needs or goals, to broad
multilateral organizations created to address myereral or fundamental common tasks,
with many variants in between.  Accompanying thdsgelopments is a growing
literature on the issues of legal pluraltérand international fragmentatibrraised by the
increasing density of the international juridicaveonment. Absent an orderly world
legal system to define roles and assign jurisdictibe relationship between these various
entities inter se as well as the relationships between nation stat@ernational
organizations and other relevant international ractemain complicated and unresolved
in many respects. There are significant overlapthé jurisdiction which the different
actors and entities purport to exercise, and fivers are often not delineated in such a
way as to avoid conflict with others or in such aywas to prescribe how such conflict
should be approaché8.From one perspective, the interest in the legalzims and
complications generated by the expanding and fragmg international order is
misplaced and fetishistic, and represents a kinfbrhalistic, Kelsenian wish for order,
hierarchy and clarity, or an internationalist utopgs desire to see the liberal legal
framework of the state comprehensively transposgd the international domaf.

18 paul Berman, “Global Legal Pluralism” Southern @ahia Review, Vol. 80, p. 1155, 20GAd “A

Pluralist Approach to International Law” Yale Joal of International Law Vol. 32, p. 301, 2007,
William Burke-White “International Legal Pluralisnf2004) Michiganint'l law journal 963, Nico Krisch,
“The Pluralism of Global Administrative Law” Europe Journal of International Law, Vol. 17, No. 1, pp
247-278 (2006)vuval Shany, Neil Walker “The Idea of Constitutibiluralism” Modern Law Review,
Vol. 65, pp. 317-359, (2002), Julio Baquero “Theghcy of the Maastricht-Urteil and the Pluralist
Movement” European Law Journal, Vol. 14, pp. 382:4@2008), D. Halberstam “Constitutionalism and
Pluralism in Marbury and Van Gend” in M. Maduro abhdAzoulay, The Past and Future of EU Law
(2008), http://ssrn.com/abstract=1103253. Moreegaty, Boaventura de Sousa Santos in Toward a New
Legal Common Sens@™ ed, 2002) identified a ‘third phase’ of legal milism focusing in particular on
the global context “Whereas before the debate avakcal, infrastate legal orders coexisting wittie
same national time-space, now it is on suprastgddal legal orders coexisting in the world systeith
both state and infrastate legal orders” . See Big&an Tamanaha, “Understanding Legal Pluralism:t Bas
Present, Local to Global” (2008Ginther Teubner, Global Bukowina: Legal Pluralismtihe World
Society (inGlobal Law Without a Stat®artmouth, Aldershot 3-28, (1997)

% The ‘fragmentation’ literature in internationalt is very extensive. For a small sample of thelagsc
debate see Martii Koskenniemi and Paivi Leino “Fnagtation of International Law.: Postmodern
Anxieties?” 2002 (15) Leiden Journal of Internatibhaw 553-79, Andreas Fischer-Lescano and Gunther
Teubner “Regime Collisions: The Vain Search for élegnity in the Fragmentation of Global Law” 29
Michigan Journal of International Law 999-1045 (3D0and the collection of essays International Law
Between Universalism and Fragmentation: Essays amodr of Gerhard Hafneredited by Isabelle
Buffard, James Crawford, Alain Pellet and Stephattitt (Brill, forthcoming 2009).

The International Law Commission in 2002 establishestudy Group on “Fragmentation of international
Law: Difficulties arising from the Diversificatioand Expansion of International Law”, and preserted
Report to the UN General Assembly in 2006: GE.08&& U.N. Doc.A/CN.4/L.702. For the various
related documents of the International Law Commisssee http://untreaty.un.org/ilc/guide/1_9.htm

2 For a summary of the conventional legal techniquresided under the Vienna Convention on the Law
Treaties for addressing such conflict, see the $t@ly Group Report, ibid.

2 See e.g. D. Kennedy “One, Two, Three, Many Legale@s: Legal Pluralism and the Cosmopolitan
Dream” (2007) 31 NYU Review of Law and Social Char#1, arguing that the issue of ‘legal pluralism’
is a much less interesting one to explore thampthealism of professional perspectives.




From another perspective however, there is morstakte than a fastidious desire for
order, competition for expertise, or the hegemdwipes of international legal liberalism.
Many of these international organizations have begranding their powers since their
creation, exercising increasingly governmental-tyfienctions, augmenting their
autonomy and their authority in a range of wayand at the same time, they generally
exhibit two related and mutually exacerbating temwiles. First, they tend to concentrate
and to enhance executive and bureaucratic poweay @b this by empowering national
executive actors who allegedly represent the statdérests in the international forum,
and by empowering the new bureaucracies establistidin the secretariats and
institutional structures of these organizatiéhsSecondly, they tend not to provide for
the accountability and oversight mechanisms whiehcharacteristic of the state context.
The traditional ‘club’ model of international gowamnce is unresponsive to many
potential constituencie€s,and the significant problems of accountabilityttie complex
transnational environment have begun to genertaeya literaturé?

When undue harm is caused by the policies andadidétgernational organizations, there
is often no obvious avenue of redress for thoseénf®> Even when national courts are
willing in principle to hear actions brought agdiimgernational organizations (10s), there
are often immunity rules and other jurisdictionatrers limiting the extent to which the
organizations can be held legally responsible lieirtaction$® One possible response
to the dearth of legal accountability mechanismgguing international organizations is
to suggest that there is, in practical terms,needfor direct legal accountability to
individuals, given the structure and nature of 10dn other words, the logic of the
institutional design of most international orgami@as assumes that they are not capable
of affecting individuals directly. Being organiiats established between states, they do

2 3ee e.g. Kim Lane Scheppele “The InternatioteteSof Emergency: Challenges to Constitutionalism
after September 11”
http://digitalcommons.law.umaryland.edu/cgi/viewtamnt.cgi?article=1048&context=schmooze_papers
ZR. Keohane and J. Nye Democracy, Accountability lernational Governance (Manuscript, Kennedy
School of Government, 2001

% See e.g. the NYU Global Administrative Law projegtvw.iilj.org/GAL.

% The International Law Commission’s draft artictes the Responsibility of International Organizagipn
which are still being discussed by the Commissiart,some of which were provisionally adopted in 200
and 2004, are modeled on the ILC’s draft articlesState Responsibility, thus treating their respulity

for breaches of international law as being owestaétes and not to individuals.

% August Reinisch, International Organizations Befblational Courts, and ‘Developing Human Rights
and Humanitarian Law Accountability of the Secu@guncil for the Imposition of Economic Sanctions’,
95 AJIL (2001) 851; Karel Wellens, Remedies Against lraéomal Organizations (2002) and
“Fragmentation of International Law and Establighian Accountability Regime for International
Organizations: The Role of the Judiciary in Closthg Gap” 25 Michigan Journal of International Law
1159 (2003-4). Michael Singer “Jurisdictional Immity of International Organizations: Human Rights
and Functional Necessity Concerns” 36 Va. J. loéilv 53 (1995). On the problem of accountability of
international organizations to individuals in redatto UN sanctions, see M. Bothe “Security Couscil
Targeted Sanctions against Presumed Terroristse Néed to Comply with Human Rights Standards”
(2008) 6 Journal of International Criminal JustE41-555, and J. Reich “Due Process and Sanctions
Targeted Against Individuals Pursuant to Resolufiaf7 (1999)” Yale Journal of International Law Vol
33 (2008). Available at SSRN: http://ssrn.com/edidtr1268163



not have legal or operational powers governing viddials?’ Instead there are

intermediate, national and sub-national levelsutharity which implement and apply the

norms or policies set at intergovernmental leved # is at these latter and lower levels
of authority that the relevant accountability meubms should exist. From this

perspective, there should be no expectation thairganization such as the UN, or even
the European Union when it acts as an intergoventaetherganization in an area of

foreign policy, would be held to account for thérahte harm caused to individuals for
acts which originate from the authority of thosgaizations. While states may be held
accountable to one another within internationalaoigations; and the executive actors
who represent the states within these organizatiomy be accountable to their
governments or parliaments; and the officials witktie bureaucratic structure of the
organization may be accountable to other instihgiwithin the organization, there is no
additional need for a framework of accountabilitpyding for the direct answerability

of such organizations to those who are ultimatelyred by the policies they adopt.

This argument however is inadequate. Such a coiowvexh depiction of the sphere of
influence and impact of international organizatiogsores the way in which they have
evolved and the fact that many such organizati@ve facquired increasingly significant
administrative and law-like powers. Even if theemtwal impact of their acts is
conditioned through a chain of intermediate norms actions, it is often the case that the
intermediate acts are not themselves reviewabie because they are considered to be
legally compelled to implement the norms of theesigr organization, and the relevant
tribunal is unwilling to impugn such norms) and thkimate responsibility for the
harmful impact lies with the organization itselfTo give the example discussed in this
paper, the UN Security Council has begun to exertégislative-type powers under
Chapter VIl of the Charter, as in its adoption @falutions requiring states to freeze the
assets of individuals suspected of supporting temg and its establishment of the
Counter-Terrorism Committee and the Sanctions Cdreeff Such resolutions
obviously require implementation by states or bgioeal organizations such as the EU
before they actually bite (other than in reputasioand related terms) to limit the
property rights of individuals. However, it seenmadcurate to say that the primary
responsibility for harm caused where a wronglyelisperson’s property is sequestered
lies with the state which implements a mandatorgu8ty Council resolution, rather than
with the Security Council which wrongly named thergon as a terrorist and required the
sequestration. Even if it were meaningful to dagt the state is legally responsible for

2 One prominent exception is the European Commuwitich, under the founding Treaties in 1952 and
1957, was originally granted legal powers with dir@pplicability to individuals, which were acconmped

by certain limited mechanisms for legal accounthbtb affected individuals. Having said this, geb of
the European Court of Human Rights have recentlgstjoned whether even these mechanisms of
individual accountability are sufficient to satidfiyyman rights requirements: see the separateonsirof
Judges Rozakis, Tulkens, Traja, Botoucharova, Zeigky and Garlicki, and of Judge RessBosphorus

v Ireland, Appl. 45036/98 (2005).

% See e.g. Michael Fremuth and Jérn Griebel, “OnSkeurity Council as a Legislator: A Blessing or a
Curse for the International Community?” 76 Nordiaurnal of International Law 339-361 (2007), andsLu
Miguel Hinojosa Martinez “The Legislative Role dfet Security Council in its fight against Terrorism:
Legal, Political and Practical Limits” 57 ICLQ 3359 (2008). See also Jean Cohen “A Global State o
Emergency or the Further Constitutionalization aiftetnational Law: A Pluralist Approach” 15
Constellations 456-484 (2008)



the harm done, Article 103 of the Charter may ptevihe state with a possible shield
akin to a superior-orders defence, subordinatimgpitotection of the individual and the
answerability of the state for harm caused to w&rading obligations under the Charter.
A second example of the potentially direct and Hatnimpact of UN-authorized
measures concerns the actions of UN territorial inttnators. Like the evolution of
lawmaking powers on the part of the Security Coumecent years have also seen the
growth of another significant governing role on et of the UN, namely the actual
administration of territories in specific confliar post-conflict situation§® UN
territorial administration of this kind has beeresen East Timor, Bosnia and Kosovo,
and it is clear that such direct governing powesoatarries with it the potential for
causing significant harm. Yet even in this diwain which the potential for direct UN-
created harm is much more apparent, the questiotheflegal accountability and
responsibility of such territorial administratios mot easily answeré,and the moves
which have been made to set up internal mechani$rascountability have not yielded
satisfactory result¥:

A second possible response to the dearth of legadustability mechanisms governing
international organizations is to argue that diteghl accountability to affected persons
would damage the functioning of the organizatiohisTresponse is premised not on the
argument that the organizations are incapable wsing harm in a way that would merit
the imposition of direct legal accountability, bastead on the argument that to insist on
such accountability would hinder the functioningtbé organization. This functional
argument obviously varies depending on the goalspamposes of the organization, but
at its broadest it can be stated as a claim thatriational cooperation is in itself a good
which should be furthered and protectédnd that collateral damage resulting from such

% The administration of territory under the auspioé the UN is of course not without precedentthas
post-WWII system of international trust territoripsovided for under Chapter XII of the UN Charter
indicates. See Ralph Wilditernational Territorial Administration: How Truseship and the Civilizing
Mission never Went AwayOUP, 2008). However, under the internationalstirterritories system,
territories which were emerging from colonial statoto independence were generally administered for
transitional period by the former colonial powedanthe supervision and auspices of the UN, buewet
administered directly by the UN itself, as is tlase for the more recent experiments in Kosovo ast E
Timor.

% Lindsay Cameron “Accountability of Internation@rganizations engaged in the administration of
Territory” (2006). See European Commission fomderacy Through Law (“Venice Commission”)
Opinion on Human Rights in Kosovo, CDL-AD(2004)033See also the Report of the UN Secretary
General of 12 July 1999 interpreting Resolution 4.24vhich established the Kosovo administration, as
requiring the administration to be guided by ingional human rights law in the exercise of itshauty.

31 See e.g. the criticisms leveled by Amnesty Irséiomal about the failure to convene the successtre
institution of Ombudsperson in Kosovo, i.e. the HumRights Advisory Panel which had been provided
for by UNSC resolution in 2006 but was not ultintateet up until two years later : “Summary of
Amnesty International's Concerns in the Balkans iBegJanuary — June 2007 Al Index: EUR
05/003/2007. See also Bernard Knoll “The Humagh® Advisory Panel in Kosovo: Too Little Too
Late” (2007) 7 European Human Rights Law Review-589, and the Opinion of the Venice Commission
at n. 31 above; and see the Report of the HumamtKRiGommittee of the ICCPR on UNMIK,
CCPR/C/UNK/CO/1 of 14 August 2006

32 See the reasoning of the European Court of HuRights inBosphorusibid, para 150: “The Court has
also long recognized the growing importance ofrimaonal cooperation and of the consequent need to
secure the proper functioning of international aigations”. See also on this pomaitev UK, App



cooperation should not lead to the imposition ghleresponsibility. Otherwise there is
a risk that the organization would inhibit itsefcessively and would avoid pursuing
important policies because they carry some riskhafm. This kind of functional
argument underlies most immunity rules — i.e. flets a calculation that the harm
caused by the imposition of legal accountabilitthose who are injured outweighs the
harm which would be occasioned by the lack of lagalress for the latter. But the
functional argument for excluding legal accountfpik overstated. While it is clear that
the routine imposition of legal responsibility fany harm caused is likely to be a
significant deterrent to an organization which iseldng to pursue goals which
necessarily entail risks to the interests and sigiitothers, a rule of absolute immunity or
of freedom from accountability carries the oppositk of guaranteeing impunity for
arbitrariness and abuse. Further, the suggestian ithe mere existence of legal
accountability would hinder the functioning of amganization seems exaggerated.
While it seems reasonable to suggest that the iitio®f an excessively high standard
of liability could impair the ordinary workings @ international organization, there are
many other options between this and a rule of imitgiii There is no reason why a
carefully tailored set of accountability principlsbould not be capable of navigating
successfully between the risk of defensive prastasing from too high a standard of
responsibility and the risk of abuse arising frampunity. Finally, a related but more
institutional than functional argument for excluglitegal accountability on the part of
international organizations to other levels of awitly is that this would entalil
overreaching — a kind of exercise of extraterrébjurisdiction — on the part of the
relevant regional or national tribunafs.

Various accounts of the international legal envinent indeed emphasize the existence
of overlapping, multi-tiered and intersecting lesvef authority. This gives the impression
that the main problems are how to manage the nhailjipisdictional claims which may
arise, how to deal with the potential conflict gbpéicable authority, and how to
encourage deference by one site of accountabiita imore appropriate one through
principles like comity or complementarity. Yet the problem may also be that the
proliferation of international organizations andtitutions, rather than muIti(!:JIying the
potential sites and mechanisms of accountability mmisdictional oversight® in fact
leave a vacuum of legal responsibility where théermational organization itself
envisages no legal mechanism for review, and th®ma or intermediate levels of

26083/94 (1999), paras 63 & 7R-AsdaniApp 35763/97 (2001) para 54, andBehramiitself, on
international cooperation in general and within thé in particular, see paras 145-152

See e.g. R. Grant and R. Keohane “Accountability Abuses of Power in World Politics” American
Political Science Review, Vol 99 pp 29-43 (2008), Keohane and J. Nye “Redefining Accountability fo
Global Governance.” IGovernance in a Global Economy: Political AuthoiityTransition ed. Miles
Kahler and David Lake. Princeton, NJ: Princetonvérsity Press (2003).
% See the argument to this effect made by the UKadi, which was rejected by the Advocate General at
para 38 of his opinion, n. 129 below.
% See e.g.. Paul Berman, Global Legal Pluralism 720018 above.
3 paul Berman in “A Pluralist Approach to Internaié Law” Yale Journal of International Lawol. 32,
p. 301, 200#efers in this context to Robert Cover’'s famousaidé “jurisdictional redundancy”. See R.
Cover “The Uses of Jurisdictional Redundancy: kdes, Ideology and Innovation” William & Mary Law
Review Vol. 22 pp 639 (1981)
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authority consider that they are not themselvesarsible for the act in question and that
they lack jurisdiction to question the accountapilof the other or ‘higher’ level of
authority.

It was precisely these dilemmas of internationaloaatability that were raised in the
Kadi/Al-Barakaat’ and theBehrami/Saramalf cases, where the complex character of
the international organizations in question shaegefurther the accountability dilemma
confronted by the European courts. Not only hasUN Security Council expanded its
role and its powers well beyond those originallyisaged in the Charter to include the
kind of legislative measures being used in the-mtorism context, and the significant
governing powers exercised in Kosovo and elsewlmrrteits anomalous and historically-
contingent composition and the deep ideologicalsitims and political battles which
have crippled its functioning have also weakenedagitimacy as the main governing
body for international peace and secufityYet if the UN in general and the Security
Council in particular suffer from a legitimacy ddfj so in a different but no less
significant way does the European UnfdnWhile from one perspective it is the most
successful contemporary example of regional integrahaving built a strong economic
union initially of six member states but now indhgl twenty-seven, with other
candidates still lining up to join, from anothergeective it is an internally divided and
externally weak global actor whose latest failedajointo constitution-making has
further undermined its attempt to bootstrap itsysapand political legitimacy.

An apparent collision between the norms of these teontested international
organizations provides the context in which tKadi/Al-Barakaat cases before the
European Court of First Instance (CFI) and the Beam Court of Justice (ECJ), where
the EU was effectively asked by the litigants teipon itself as a legal and symbolic
barrier between the exercise of power by the Sgc@ouncil and its impact on the
individual. TheBehrami/Saramatcases arose before the European Court of Human
Rights (ECtHR), thus involving not the European &nbut the human rights branch of
the geographically larger and juridically influeadtbut politically marginal Council of

%"N.15 above.

% N.16

% For a taste of the political debates over SeguEouncil reform, see the work of the Open-ended
Working Group on Security Council Reform, most mte in A/AC.247/2008/L.1, recommending
intergovernmental negotiations to be opened.

For some of the internal UNSC discussion of the dneéor its own reform see
http://www.securitycouncilreport.org/site/c.gIKWLENEG/b.3506555/k.DASE/Special_Research_Reportb
rSecurity Council_Transparency Legitimacy and Effenessbrl8 October 2007 No_3.htm

For a critical comment on the troubling limits oéc®irity Council accountability, see M. Koskenniemi,
“The Police in the Temple: Order, Justice and tihne A Dialectical View” (1995) 6 EJIL 1-25

0 For some examples from a vast literature see. @dkar and John Erik Fossum “Europe in Search of
Legitimacy: Strategies of Legitimation Assessedeéinational Political Science Review, Vol. 25, 4850
(2004), Lene Hansen and Michael Williams “The Mythf Europe: Legitimacy, Community and the
'Crisis' of the EU” Journal of Common Market Studiéol 37, pp 233-249 (2002), and Marcus Horeth “No
way out for the Beast: The Unsolved Legitimacy Reobof European Governance” Journal of European
Public Policy Vol 6 pp. 249-268 (1999).
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Europe?' In the following part, the strikingly differenésponses of the European Court
of Human Rights irBehrami/Saramatiand of the two European Union courts (the ECJ
and CFI) in Kadi/Al-Barakaaf to the indirect challenges brought before therairesj
Security Council action are outlined. Although thain thesis of the article turns on the
ruling of the European Court of Justicekadi, the approach of the ECtHR in the rather
different circumstances of tigehrami/Saramattases is discussed first. This is because
of the stark and revealing contrast it presentstanapproach to a range of similar
guestions concerning the accountability of the Uity Council, the authority of the
UN Charter and the position of the regional EuropBaman rights system within the
international legal order.

Part 2 — The cases
Behrami/Saramati before the European Court of HuRaghts

TheBehrami/Saramatiudgment brings together two different factualrem#os involving
the United Nations Interim Administration Missiom Kosovo, (UNMIK) and the UN-
authorised security presence in Kosovo (K-FOR)lofaihg the forced withdrawal of
Federal Republic of Yugoslavia (FRY) forces and twmflict between Serbian and
Albanian forces in Kosovo in 1999. The UN Security Council by Resolutfrhad
provided for the establishment of K-FOR, composketiamps “under UN auspices”, with
“substantial NATO participation” but under “unifie@mmand and controf* By the
same Resolution, the Security Council decided enetablishment of UNMIK, which
would coordinate closely with KFOR, and provided the appointment of a Special
Representative to control its implementation.

The Behramicomplaint was brought before the European CouHwhan Rights by the
father of two children, one of whom was killed atite other severely injured and
disfigured by unexploded cluster bombs in the ambere they were playing. The
Behrami family was of Albanian origin. KFOR hadpapently been aware of the
unexploded CBUs for months but decided that theyewet a high priority, and an
UNMIK Police report in March 2000 concluded thatethincident amounted to
“unintentional homicide committed by imprudendd”. The exact division of
responsibility as between the military wing (KFORyhich had originally been
responsible for de-mining in the area and the ieiviwing (UNMACC, the UN Mine
Action Coordination Centre in Kosovo) which fornyaltook over responsibility in
August 1999 was disputed, but it seemed that bathozities were required to cooperate
and to work closely togethdt. Behrami complained to the EtCHR of violation of
Article 2 of the Convention concerning the rightife.

“1 Apps no. 71412/01&. 78166/Behrami v FranceandSaramati v France, Germany and Norway
ECtHR admissibility decision, 2 May 2007 (Granda@tber).

42 Behrami and Saramati v France, Norway and Germamggment of the European Court of Human
Rights of 2 May 2007 (Appl 71412/01, 71412/01&188/01)

3 UNSC Resolution 1244 of 10 June 1999.

“Behrami, n. 42 para 3.

5 |bid., para 6.

® Paras 52-60.
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The Saramati complaint involved a Kosovar national of Albaniamnigin who was
arrested by UNMIK police on April 24 2001 on suspicof attempted murder and illegal
possession of a weapon. After being brought beégrenvestigating judge, he was
detained until 4 June 2001 when his appeal wasvatloand his release ordered by the
Supreme Court. In mid July 2001 he was again adelsy UNMIK police and detained
for a month. When his legal advisors questionediagality of the detention they were
told that KFOR had authority under Resolution 18 dietain him since it was necessary
“to maintain a safe and secure environment” angraiect KFOR troops, as they had
information about his alleged involvement with achggoups operating between Kosovo
and the FRY"' Following several further extensions of his detenand appearances for
trial, and despite the Supreme Court having ordérisdrelease in June 2001, he was
convicted in January 2002 of attempted murder. sTdonviction was subsequently
guashed by the Supreme Court in October 2002 anddhtase from detention was
ordered. No retrial had been set by the time théHRCgave judgment in July 2007.
Saramati complained to the ECHR that his deterttptKFOR breached Articles 5 and
13 of the ECHR concerning liberty, security andrilgbt to an effective remedy.

Both applicants claimed that responsibility for thelation lay with KFOR, and that in
Behrami’s case the responsibility for the de-minbpgration lay with France, whereas in
Saramati’'s case responsibility for the prolongetelgon lay with Norway. Given that
the events at issue took place outside the teyriibthe States involved and outside the
‘legal space’ of the Convention on Human Rightshattime, and under the auspices of
the UN, this raised the question of the extra-erigl application of the Conventith
and of the jurisdiction of the Court over the asidmpugned. The judgment focused
primarily on the question of the attributability thle acts complained of to the respondent
states, and hence on the question of the intemati@sponsibility under the ECHR of
those states for the human rights violations atlegeltimately, in a chain of reasoning
that has already attracted significant criticfSithe Court ruled that since the acts of both
KFOR and UNMIK were under the ‘ultimate control’ ihfe UN, they were attributable to
the UN and not to the individual states involvedtle actual operations. The Court
concluded that even though there was no directatipeal command from the UN
Security Council, there was ultimate control suéfit for the ‘delegated model’ of
missions under Chapter VIl of the UN Chartegnd the level of operational control by
contributing country forces was not such as tocffee unity of NATO command or to

“"para 11.

“8 The Federal Republic of Yugoslavia at the time wat a member of the Council of Europe, and hence
not a signatory to the European Convention on HuRights. Serbia and Montenegro, the two successor
states to the FRY have since become signatori¢iset&CHR, but the status of Kosovo itself is nat ye
settled.

49 See e.g Kijetil Larsen “Attribution of Conduct ied&te Operations: the “Ultimate Control and Auttydrit
Test” Vol 19 European Journal of International Lé&008), Aurel Sari “Jurisdiction and International
responsibility in Peace Support Operations: Ther&®hand Saramati Cases” Vol 8 Human Rights Law
Review 151-170 (2008) and Marco Milanovic and Tisjd@apic “As Bad as it Gets: The European Court
of Human Rights’ Behrami and Saramati Decision &weheral International Law” International and
Comparative Law Quarterly Vol 57 (2008)

%0 Behramj paras 133-136
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detach them from the international mandatéds far as UNMIK was concerned, the
Court ruled that UNMIK was a subsidiary organ of N created under Chapter VIl of
the Charter so that its impugned inaction wasyimgiple, “attributable” to the UN in the
same sense as KFOR.

Having concluded that the acts challenged weréattble to the UN, the question for
the Court was whether it had jurisdiction to exaenithe alleged violations of the
Convention. The first and most obvious point ndigdhe Court was that the UN is not
a contracting party to the ECHR. On the other hamel Court of Human Rights has been
faced with an analogous situation in cases whictevileought before it by applicants
challenging acts adopted by a different internaionrganization - the European
Community and the European Union. Like the UNthegithe EC nor the EU is a party
to the ECHR, and yet the Court of Human Rights egréo rule on human rights
challenges brought against states which were imghéimg mandatory EC and EU
legislation®® In such cases the ECtHR developed an approa&m #va somewhat
awkward and unsatisfactory orfeto enable it to hear indirect challenges agaimst a
international organization which is not a partytie Convention and which otherwise has
no formal relationship with the ECHR. In shohetapproach adopted by the Court of
Human Rights to deal with such challenges to EUsmess is to say that insofar as the
EU maintains a functioning system of human rightetgction which is at least
equivalent to that provided by the ECHR, the CafirHuman Rights will presume that
the EU measures are compatible with the Conventiatgss there is evidence of some
dysfunction in the control mechanisms or a manifésficiency in the protection of
human rights®

In Behramj however, the ECtHR rejected the possibility obptihg such an approach

towards organs of the UN, and rejected any podsiloif exercising jurisdiction over acts

of states which were carried out on behalf of tiié UThe Court began by recognizing
that all contracting parties to the ECHR are alsomoers of the UN, and that one of the
Convention’s aims is precisely the ‘collective emfEment of rights in the Universal

Declaration of Human Rights”. This meant that tHeHR had to be interpreted in the
light of the relevant provisions of the UN Chartarcluding Articles 25 and 103 as

interpreted by the ICY. In other words, the Court of Human Rights emptebboth the

*1 |d, paras 137-140.

%2 1d. para 143.

%3 Most importantlyBosphorus Airways v Ireland\ppl 45036/98, judgment of the ECtHR 7 July 2008t
see alsoSenator Lines GmbH v the 15 Member States of thepEan Union(Appl. no. 56672/00),
decision on admissibility of 10 March, 20(mesa Sugar v the Netherlandgplication no. 62023/00,
judgment of 13 January 2005; aB&GI v the 15 membstates of the European UnipAppl no. 6422/02,
(2002). For different kinds of challenges whereréhwas arguably discretion on the part of the Mamb
State whether or not to enter into or concerning twimplement the EC measures, €sntoni v France,
Appl. 17862/91 (decision of the Commission of 29 May 20&&dMatthews v UK Appl. no. 24833/94,
judgment of the ECtHR of 18 February 1999.

5 For critical comment oBosphorussee Sionaidh Douglas-Scott, “A Tale of Two Csutiuxembourg,
Strasbourg and the Growing European Human Rigetguis Common Market Law Review, Vol. 43,
pages 629-665 (2006)

%5 Bosphorus Airways Vv Irelandppl 45036/98, judgment of the ECtHR 7 July 20p&ras 18-21

%6 Behramj para 147. For the content of Articles 25 and dDthe UN Charter see n.9 above.
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commonality of objectives and shared values undeipg both the ECHR and the UN
Charter, as well as emphasizing its own fidelitythe provisions of the Charter as
interpreted by the ICJ. The ECtHR however drew a sharp distinction betwtbe legal
orders of the UN and that of the EU for these psego For the Court of Human Rights,
the commonality in values underpinning the ECHR #me UN Charter — in terms of
protection for human rights - provided one of thasons for deference on the part of the
ECtHR to the actions and decisions of the UN amdiigans. The other reason, however,
emphasized the distinctive mission of the UN armsduhique powers to pursue this:
“While it is equally clear that ensuring respeat fmmman rights represents an important
contribution to achieving international peace.e flact remains that the UNSC has
primary responsibility, as well as extensive meamsler Chapter VIl to fulfil this
objective, notably through the use of coercive ragss The responsibility of the UNSC
in this respect is unique and has evolved as atemart to the prohibition, now
customary international law, on the unilateral oféorce™®

Since the acts by UNMIK and KFOR which were challeth arose from coercive
measures authorized by UN Security Council Resmtuti244, and adopted under
Chapter VII of the Charter, they were accordingh® Court necessarily “fundamental to
the mission of the UN to secure international pease security®® Reasoning in a
broadly instrumental manner, the Court ruled thatwere to interpret the ECHR in such
as way as to exercise jurisdiction over acts orssions of the state contracting parties
which were carried out in the course of missionthatzed by UNSC resolutions, this
would interfere with the fulfilment of the UN’s kemission and with the effective
conduct of its operatiorfd. Deferring further to the political authority tiie Security
Council, the Court argued that if it were to exsecsuch review, it would effectively be
imposing conditions on the implementation of a S&dtution which were not provided
for within the resolution itself. The fact that mbker states chose to vote for the
resolution and were not acting under any prior Udtigation at the time of voting was
deemed irrelevant by the Court, because the statd®in was crucial to the effective
fulfillment by the UNSC of its Chapter VII mandaiad the imperative aim of collective
peace and securify.

57 We will see that in th&adi case discussed below, the Advocate General thesereferred to shared
fundamental values, but in rather a different veiHis opinion suggested the possibility of a kinfd o
rebuttable presumption (similar to that invokedthy ECtHR inBosphorusn. 55 abovein relation to acts
of the EU) that another international order is ps=u on a shared commitment to the same set oésalu
and that respect should be shown for the decigibtizat other order only where the shared commitrigen
evident. See n. 133 below.

8 Behramj para 148.

91d, para 149

% |bid. Compare the reasoning of the UK Court of Aapand House of Lords in the caseAdfledda
concerning jurisdiction over apparent human righislations by British forces in IragR (on the
application of Al-Jedda) v. Secretary of StateDefence Court of Appeal, Civil Division, Judgment of 29
March 2006, House of Lords December 2007.

® Para 149.
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The reasons given by the ECtHR for its unwillingnesextend it8osphorusapproacff

to the context of the UN were surprisingly formgiyen the non-textual and deeply
instrumental arguments for deference to the UN ki Court had already provided.
Towards the end of its judgment, the ECtHR suddentyoduced the question of
territoriality which it had not otherwise discussedthe judgment, declaring that the
reason theBosphorusapproach was not appropriate to the UN was thataitis in
Bosphoru® had been undertaken by a contracting state tE@t¢R (i.e. Ireland) within
the territory of that same state, together with thet that the acts iBehramiwere
ultimately attributable to the URf. This return to its unconvincing reasoning on
attributability and international responsibifitywas followed by a final sentence which
more openly articulated and reiterated the animgatitionale of the judgment as a
whole: “There exists, in any event, a fundamedistinction between the nature of the
international organisation and of the internatioc@bperation with which the Court was
there concerned and those in the present case&s. far as the acts of UNMIK and
KFOR were concerned, the Court ruled: “their actiovere directly attributable to the
UN, an organisation of universal jurisdiction filifig its imperative collective security
objective”.®® In other words, while theatio decidendi(to borrow a common law term)
of Behramiwas that (1) the Court of Human Rights lacks flic8on over actions which
are ultimately attributable to the UN Security Coiljnand (2) it would be inappropriate
to extend théBosphorusapproach to acts of an international organizatvbich occurred
outside the territorial space of the Conventiorithee of these conclusions is particularly
convincing. The attributability reasoning has beerdely criticized already as
unconvincing®’ and the territoriality conclusion against usin@@@sphorusapproach is
weak because the point was not argued or discussedhy length in the judgment.
Instead, the real heart of the judgment and theoreainderlying the adoption of these
conclusions seems to be the Court’s desire to aaiopen conflict with the UN Security
Council and to defer to the ‘organization of unsadrjurisdiction fulfilling its imperative
collective security objective’®

The Kadi / Al-Barakaat cases

2 TheBosphorusapproach, described above n. 55, adopts a relrifisgsumption that the international
organization in question protects the same shéasic fundamental rights in an equivalent way, sctjo
ECtHR review being triggered where there is evidenica manifest deficiency or dysfunction of cohtro
% |n Bosphorusthe impugned act involved the seizure of an aftdrg Irish authorities acting in order to
implement an EC Regulation which in turn was addpteimplement a UNSC resolution.

% Behramj para 151

% See e.g. the analyses of Larsen, Sari, MilanavitRapic n 49 above.

% Behrami,para 151.

7 See n. 49 above.

8 N. 66 above.
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In the case oKadi,®® a Saudi Arabian national with substantial asseteé EU, brought
an action for the annulment of a European CommuRégulation in so far as it affected
him. Kadi had been listed in the annex to EC Ratgut No 467/2001 as a person
suspected of supporting terrorism. The effect & Begulation, which had direct legal
effect in the national legal systems of all EU MamBtates, was that all his funds and
financial assets in the EU would be frozen. Thel2B@gulation was replaced a year later
by Council Regulation No 881/2002, and Kadi's namaes again included in the annex to
that measure. The EC Regulation was adopted temgnt an EU ‘Common Position’
— a foreign affairs measure which binds the EU mansates but which lacks the direct
legal enforceability of an EC Regulation. This Goan Position in turn was adopted to
implement a series of UN Security Council (UNSC)s8lations concerning the
suppression of international terrorism and adoptedier Chapter VII of the UN
Charter’® The UNSC resolutions required all States to takasures to freeze the funds
and other financial assets of individuals and esitvhich were associated with Osama
bin Laden, the Al-Qaeda network and the Taliban,dasignated by the Sanctions
Committee of the Security Council. The list, whialas prepared by the Sanctions
Committee in March 2001 and subsequently amendet itiaes, contained the names
of the persons and entities whose funds were foozen. Kadi’'s name was added to the
list in October 2001. A later UNSC Resolution altml for states to permit certain
humanitarian exceptions to the freezing of fundspased by the three earlier
Resolutions, subject to the notification and cohsémhe Sanction Committéé. The EU

in turn modified the Common Position and the Refjutato provide for the permitted
humanitarian exceptions in relation to food, meldéog@enses and reasonable legal fées.

Kadi argued that he was the victim of a seriouscarisage of justice and that he had
never been involved in terrorism or in any formfiofancial support for such activity.

% | discuss here only the facts of the Kadi cakbpagh it was subsequently joined together with At
Barakaat case on appeal to the ECJ, since the deg#ysis was essentially identical. C-402/05 & @n
415/05 P,Yassin Abdullah Kadi v Council of the EU and Consmis of the EC and Al-Barakaat
International Foundation v Council of the EU andr@mission of the EGudgment of 3 September, 2008.
Thejudgments of the Court of First Instance in the tases, T-315/0Kadi and T-306/01Yusuf and Al
Barakaatwere given 21 September 2005; and the opinion ofo&dte General Maduro was given on 16
January 2008. For some of the other EU casedvimgpterrorist-listing measures emanating from UN
Security Council resolutions see cases T-2539adi v Council, judgment of 12 July 2006; T-49/04
Hassan v Council and Commissigadgment of 12 July 2006; T-362/04inin v Council,judgment of 31
January 2007; and on ‘autonomous’ EU sanctionegpecases T-228/0Qrganisation des Modjahedines
du people d’lran (OMPI) v Coungil[2006] ECR 11-4665 followed by T-256/0Reople’s Mojahedin
Organization of Iran v Coungiljudgment of 23 October 2008, T-253/RONGRA-GEL judgment of 3
April 2008, T-229/020sman Ocalan on behalf of PKK v Coungildgment on 3 April 2008, T-327/03
Stichting Al-Agsa v Councijudgment of 11 July 2007 and T-47/8&on v Counciljudgment of 11 July
2007. See also Case C-117/06 Gerda MollendorfGmistiane Mdllendorf-Niehuus, judgment of 11
October 2007.

% The relevant UN SC Resolutions were 1267(199833(2000) and 1390(2002).

™M UN SC Resolution 1452(2002). The Security Couatsb adopted Resolution 1455(2003) in January
2003 to improve the implementation of the meastoethe freezing of funds.

2 Common Position 2003/140/CFSP and Council Reguigi51/2003.

3 For an account of the weakness of the cases sigséveral of the applicants who brought the
applications before the ECJ, but in particular Ar8kaat, see the conclusions of the 9/11 Commisgion
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He argued to the CFI that the European Communitlylaeked legal competence under
the EC Treaties to adopt the Regulation, and atst the Regulation violated his
fundamental rights to property, to a fair heariagd to judicial redress. Both the CFl,
and subsequently also the ECJ although on diffegmtunds involving rather
complicated legal reasoning, rejected the argurtenitthe EC lacked the power to adopt
the Regulation, and held that the treaties provalsdfficient legal basis for the measure.
The more important argument for current purposesydver, was the claim that the
measure unjustifiably interfered with Kadi’'s fundambal rights. The applicant made this
argument on the basis of the European Court ofc&stwell-established case-law to the
effect that ‘fundamental rights recognised and goteed by the constitutions of the
Member States, especially those enshrined in thedean Convention on Human
Rights, form an integral part of the Community legader’.”* In particular he pleaded
infringement of the right to property in articleoflProtocol 1 to the ECHR, the right to a
fair hearing in accordance with earlier case lawthef ECJ, and the right to judicial
process under Article 6 ECHR and ECJ case law.

Kadi argued that there had been no failure on ks part to exhaust any available

remedies, since he had already sought to makefugkadever means existed to have his
assets un-frozen and his name removed from theHesthad approached the Sanctions
Committee directly and had been told that repregems made by individuals would not

be accepted and that complaints concerning sasciivposed at the national level must
be addressed to the competent courts. He had theghisthe assistance of the Saudi
Arabian Ministry of Foreign Affairs in asserting shirights before the Sanctions

Committee, and had also taken steps in the US t@nmepresentations to the Office of

Foreign Assets Control, all apparently without e

In response, the EU Council and Commission reliethe UN Chartér and argued that
the European Community, just like the EU Memberteésta was itself bound by
international law to give effect, within its spheref power and competence, to
resolutions of the Security Council, especiallysin@dopted under Chapter VIl of the
UN Charter of the United Nations. The Council agthat any claim of jurisdiction on
the part of the Court “which would be tantamounintdirect and selective judicial review
of the mandatory measures decided upon by the Bed@ouncil in carrying out its
function of maintaining international peace andusi, would cause serious disruption
to the international relations of the Communif§’In other words the Council’s argument
consisted not only of the instrumental claim thay andirect review by the CFI of the
UN measures would disrupt the functioning of the Bjdétem, but also of the separate

its Monograph on Terrorist Financing appended gdfiital report, and especially Chap 5. See www.9-
1lcommission.gov/staff _statements/911 TerrFin_Momolg. pdf

See also William Vicek “Hitting the Right TargettUEand Security Council Pursuit of Terrorist Finargi
http://www.unc.edu/euce/eusa2007/papers/vicek-wgifh

" CFIKadi judgment, para 138, citing Case 4N8ld v CommissiofL974] ECR 491, paragraph 13

S In particular Articles 24(1), 25, 41, 48(2) and31df the UN Charter.

8 CFIKadi judgment, para 162
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claim that it would also seriously disrupt the ftioging of the international relations of
the EC”’

The CFI's analysis

The CFI took the view that in order to consider #pplicant’s substantive claim of
violation of fundamental rights by the applicatioiithe Regulation, it would have to first
respond to the various arguments concerning thagioakhip between the international
legal order under the UN and the ‘domestic or Comitguegal order’, and concerning
the 7%xtent to which the EC was bound by Securityr€d resolutions under Chapter
VIL.

The Court went on to rule that in accordance withteamary international law and with
Article 103 of the UN Charter, the obligations of) Enember states under the Charter
prevailed over every other obligation of domesticirdgernational law, including those
under the European Convention on Human Rights amdkruthe EC Treaties. UN
Charter obligations included obligations arisinglenbinding decisions of the Security
Council”®  The CFI stated that the EC Treaty recognizeth ®verriding obligations on
its Member State® and that even though the EC itself is not direbthyind by the UN
Charter and is not a party to the Charter, it éiractly bound by those obligations in the
same way as its Member States are, by virtue ofptiogisions of the EC Treafy.
Ultimately, the Court concluded that not only méag t£C not infringe the obligations
imposed on its Member States by the UNC or impbeé# performance, but the EC is
actually bound within the exercise of its powers, by the vergdty by which it was
established, to adopt all the measures necessagpable its Member States to fulfil

" See at para 174 “the Council submits that wheeeGommunity acts without exercising any discretion
on the basis of a decision adopted by the body bithwthe international community has conferred
sweeping powers for the sake of preserving inteynat peace and security, full judicial review wdulin
the risk of undermining the United Nations systesneatablished in 1945, might seriously damage the
international relations of the Community and itsriver States and would fall foul of the Community's
duty to observe international law”.
® para 178.
 para 184

© paras 185-191 The CFI cited Articles 307 and 29thefEC Treaty in support of this argument. The
relevant parts of Article 307 provid&he rights and obligations arising from agreememtscluded before

1 January 1958 or, for acceding States, beforal#ite of their accession, between one or more Member
States on the one hand, and one or more third dgesitn the other, shall not be affected by thevigions
of this Treaty. To the extent that such agreemar@sot compatible with this Treaty, the Membert&Sta
States concerned shall take all appropriate stepdiminate the incompatibilities established. Memb
States shall, where necessary, assist each otlieistend and shall, where appropriate, adopt ancam
attitude”.
The relevant parts of Article 297 provide that “Meen States shall consult each other with a view to
taking together the steps needed to prevent thetifuming of the common market being affected by
measures which a Member State may be called uptekin the event of serious internal disturbances
affecting the maintenance of law and order, inghent of war, serious international tension couastiy a
threat of war, or in order to carry out obligatidhbas accepted for the purpose of maintainingeead
international security “
® paras 192-204
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those obligation§  This obligation explained the EU’s adoption b tCommon
Position and the EC’s adoption of the Regulati@efing Kadi's assets.

To this extent, the CFI expressly rejected the iduargument advanced by Kadi to the
effect that “the Community legal order is a legalar independent of the United Nations,
governed by its own rules of la®?,and held instead that it was bound — albeit biugir
of the EC treaty rather than directly under the UEIf — by the obligations imposed by
the Charter on member states. At this point,ighinseem that the applicant’s case could
go no further. The CFI had accepted the suboridimaif EC law to binding Resolutions
of the Security Council, which would suggest tha¢ {Court of First Instance could
hardly then proceed to review the Resolution instjpa for conformity with principles
of EC law, even principles concerning protection fisndamental human rights. And
indeed the Court expressly confirmed this poinlinguin a detailed series of steps that it
would be unjustified under international law or endC law for the Court to assert
jurisdiction to review a binding decision of the cBdaty Council according to the
standards of human rights protection recognizedhey EC legal ordét® The CFI
concluded this section of its judgment with the @atr ruling that: “the resolutions of
the Security Council at issue fall, in principlajtside the ambit of the Court's judicial
review and that the Court has no authority to @allquestion, even indirectly, their
lawfulness in the light of Community law.”

At this stage, however, the judgment made a sumgrigap, in the light of what had gone
before. Suddenly, and without any explanationoathé source of its jurisdiction in this
regard, in particular by comparison with the elaberreasoning which preceded the
earlier conclusions in the judgment, the CFl dexdar

“None the less, the Court is empowered to checHliréotly, the lawfulness of the
resolutions of the Security Council in questionhaiégard tqus cogensunderstood as a
body of higher rules of public international lanwndling on all subjects of international
law, including the bodies of the United Nationsdafmom which no derogation is
possible.5®

Given the cautious approach in its earlier analyhis bold move was unexpected, to say
the least. While the assertion that the Securibyr@il must be bound biys cogens
norms finds support in arguments and assumptiorderbg many other® and the CFI
devoted several paragraphs of its judgment to ngakhis argument’ the Court's

8 para 204.

8 See para 208.

8 paras 218-225

® para 226.

8 See e.g. Andrea Bianchi “Assessing the Effectesnof the UN Security Council's Anti-Terrorism
Measures: The Quest for Legitimacy and Cohesion”\NoEuropean Journal of International Law (2008),
at fn. 27, and part 5. See also Florian Hoffmath Brédric Mégret, “The UN as a Human Rights Violato
Some Reflections on The United Nations Changing &uiRights Responsibilities” Vol 25 Human Rights
Quarterly 314 (2003) and August Reinisch, “DevehtgpiHuman Rights and Humanitarian Law
Accountability of the Security Council for the Ingtion of Economic Sanctions” Vol 95 American
Journal of International Law 851-872 (2001). Comep@abriél Oosthuizen “Playing the Devil's Advocate
The UN Security Council is Unbound by Law” Vol 12iden Journal of International Law 549-563
(1999).

87 Paras 227-230 of the judgment.
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assertion of its own jurisdiction to review Secy@ouncil action for conformity witlus
cogensnorms was less predictable, given the lively satipldebate over whether the
actions of the Security Council are subject togialireview and if so by whofif. The
Court simply deduced from the argument that Sec@auncil Resolutions must comply
with the peremptory norms of international law thlhé CFI is empowered “highly
exceptionally” to review such resolutions for conilpiéity with ius cogeng®

Having engaged in this unexpected and circumlogutbain of reasoning to reach the
conclusion that it could exercise such exceptigudicial review, the remainder of the
judgment in which the Court actually considered ¢le@ms that the applicant’s rights to
property, to a fair hearing and to judicial procéssl been violated is rather more
predictable, apart from the Court's surprising agstion that the right to property was
part ofius cogens® On the right to property, the CFI followed theneof earlier ECJ
rulings including that oBosphorus® The ECJ irBosphorushad upheld the confiscation,
pursuant to a Security Council Resolution impleradrty the EC, of an aircraft leased
by an innocent third party from the Yugoslav goveemt before the Balkans war broke
out®® The ECJ in that case had also concluded that tée$g absence of compensation
for the seizure of the aircraft, the deprivationpobperty was not arbitrary. The CFl in
Kadi ruled that since the measures impugned were adi@seart of the international
campaign against terrorism, and given the humaaitaexceptions, the provisional
nature of the measure and the possibility for sipfgeal to the Sanctions Committee, the
freezing of Kadi's assets did not violatss cogensiorms® Only arbitration deprivation
of property would violatéus cogensaccording to the Court.

In similar vein the CFI ruled that neither the tigh a fair hearing nor the right to judicial
process — in so far as these are protected a®foart cogens- had been violated. The
Court emphasized the possibility of the applicagtitipning his government to approach
the Sanctions Committee with a view to requestirsgde-listing®* and concluded that

8 Much of the debate has focused on the questitheopossible jurisdiction of the International @oof
Justice to review Security Council action. For excellent overview see José Alvarez “Judging the
Security Council” in the American Journal of Intational Law, (1996) Vol 90, pp 1-39 , Also L.
Caflisch, ‘Is the International Court Entitled toeRew Security Council Resolutions Adopted under
Chapter VII of the United Nations Charter?’, in Al-Nauimi and R. Meese (eds)nternational Legal
Issues Arising under the United Nations Decade rmdkrhational Law (The Hague, Kluwer Law
International, 1995) 633-662; D. Akande, “The |G# dhe Security Council: Is There Room for Judicial
Control of the Decisions of the Political Organstioé UN?”, (1997) 4@8nternational and Comparative
Law Quarterly 309-343; Erica de Wet, “Judicial Review as an Enmgrgseneral Principle of Law and Its
Implications for the International Court of Justi¢2000) 47Netherlands International Law Revied81-
210. In any case, since individuals have no standiefore the ICJ it seems an unlikely forum for
significant adjudication concerning the Securityu@ail on the question of targeted sanctions.

8 CFI Kadi, para 231.

" For criticism of the novel and rather creativemmach of the CFI to the content of théss cogens
norms, see Christian Tomuschat, “Note on Kadi”, M8 Common Market Law Review pp.537-551
(2005),and Piet Eeckhout “Community Terrorism ListingsnBamental Rights, and UN Security Council
Resolutions. In Search of the Right Fit” Vol. 3 Bpean Constitutional Law Review, 183-206 (2007)

1 Case C-84/9Bosphoruss Minister for Transpor{1996] ECR 1-3953

2 |bid, paras 242-252

3 CFIKadi judgment, para 242.

% |bid, paras 261-268
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even though he had no opportunity to make his vikm®vn on the correctness and
relevance of any of the facts (which were clasdifis secret and never made known to
him) on the basis of which his funds were frozehis would not violate any right to a
fair hearing once the Security Council considerbdré were international security
grounds which militate against granting sdth. On access to a judicial remedy, the CFI
ruled that limits on the principle of access tort@ug. in times of public emergency or in
the context of state immunity, were clearly comiplativithius cogeng® and in any case
that the procedure set up by the Sanctions Conmenifire the absence of any international
judicial process - to allow for a petitioned gouaent to apply to it to re-examine a case
was a reasonable method of protecting the appliaghts’’

This unusual judgment by the CFI attracted a goeal df attention, much of it critical.
Some critics focused on the quality of the reaspron the competence of the EC to
adopt the Regulation, others on the complex argtiiaieout the relationship between the
European Community and the Security Coufftidthers on the bold claim of jurisdiction
to review the Security Council, while virtually albmmentators have been critical of the
curious reasoning of the Court on the content sf dogens? which is a famously
amorphous yet narrow and contested category ofmatienal law. What is striking for
present purposes, however, is the following. Fitst, CFl rejected a dualist conception
of the place of the EC in the international legales, and clearly subordinated EC action
to that of the Security Council (and obligationsposed by the UN more generally)
insofar as the scope of their powers overlap. &algp and despite this subordination,
the CFI claimed jurisdiction to review resolutiond the Security Council for
compatibility not with human rights protected un@& law, but with peremptory norms
of international law. In the end, while none & domplicated reasoning provided any
relief to Kadi, the judgment presents a provocative picture mfghonal organization at
once faithful and subordinate to, yet simultanepgsinstituting itself as an independent
check upon, the powers exercised in the name ointeenational community under the
UN Charter.

The analysis of the Advocate General in Kadi
The case was appealed from the Court of Firstrestao the European Court of Justice

(ECJ) and the Advocate General of the ECJ deliveredOpinion on 16 January
20081°* The Advocate General is a judicial officer oé tBCJ who provides an opinion

% |bid, para 274

% paras 285-289

7 para 290.

% J. Almquist , “A Human Rights Critique of Europedundicial Review: Counter-Terrorism Sanctions”
(2008) 57 ICLQ 303-331. at 318-19.

%N. 90 above

10 The European Court of Justice has jurisdictiohear appeals on points of law from the judgments of
the Court of First Instance under Article 225 of C Treaty.

101 ¢-402/05PKadi v Council and Commissip@pinion of Advocate General Miguel Poaires Madoiro
16 January 2008, available online at www.curia.pareu/
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for the court as to how a case should be decife@ipinions of the Advocate General are
highly influential but not binding on the Courtttadugh in practice they are followed by
the Court in the large majority of casgs.

In this case Advocate General Maduro, like the RRlon different grounds, rejected the
argument that the EC lacked legal power under tBeTEeaty to adopt the contested
Regulation® He then proceeded to consider Kadi’'s appeahagthe reasoning of the
CFI concerning the scope of the Court’s jurisdictio review the compatibility of the EC
Regulation with EU guarantees of fundamental humgints. Kadi had argued in his
appeal that the CFI's reasoning was flawed and“#watong as the UN did not provide a
mechanism of independent judicial review that goe@s compliance with fundamental
rights of decisions taken by the Security Counnoill ghe Sanctions Committee” the EU
Courts should review any EU implementing measuoesdnformity with human rights
protected by EU law'*®

The Advocate General began by articulating what characterized as the CFl's
identification of “a rule of primacy, flowing fronthe EC Treaty, according to which
Security Council resolutions adopted under Chaytéeof the UN Charter prevail over
rules of Community law”, and which would excludeyareview by the CFI of the
conformity of SC resolutions with fundamental righgrotected within the EU legal
order'® Departing sharply from this approach, AG Maddrew on the rhetoric of the
ECJ's landmarkvan Gend en Loosuling'®’ — the EU’s equivalent oMarbury vs
Madison — and on some of its later well-known case fAwto emphasize the
distinctiveness, separateness and autonomy of thdegal order. In AG Maduro’'s
words, the EC Treaty “created a municipal ordetrafsnational dimensions” with the
Treaty functioning as a constitutional chartertfis municipal ordet”® He denied that
this implied any radical separateness of the E@llegder from the international legal
order, arguing broadly and non-specifically thate"Community has traditionally played
an active and constructive part on the internatisteaye”° In language that echoes the
Charming Betsyapproach of the US courts: he argued that “the application and

102 See Art 222 of the EC Treaty. There are curyegiht Advocates General of the Court of Jusfive,
from the traditionally ‘larger’ EU Member StatesKUFrance, Germany, Italy, Spain), and three wheo ar
appointed on a rotating basis from the other Merstages. This number is likely soon to be raigetilt,

at the insistence of Poland which as one of theened larger Member States, considers itselfledtio
institutional privileges similar to that of comphhalarge (and some smaller) states. The Couiif isse
composed of twenty-seven judges, one nominatecbly ®ember State.

103 A figure often cited, in particular by the medithat the Court follows the Advocate General 0948of
cases, though it is not clear whether this is apréssionistic estimate or an empirically verifiegufe.
See e.g. M. Gelter and M. Siems “Judicial Fedaralia the ECJ's Berlusconi Case: Towards More
Credible Corporate Governance and Financial Repy#?ti Vol 46 Harvard International Law Journal, pp.
487-506, (2005), at footnote 9.

104 AG Maduro’s Opinion, paras 11-15. .

195 |bid, para 19.

196 |pid, para 18

107 Case 26/6%/an Gend en Lod4963] ECR 1.

18 Case 294/88es Vertd1986] ECR 1339,

199 AG Maduro’s Opinion, para 21.

110 bid, para 22

1 Murray v The Schooner Charming Bet$yU.S (2 Cranch) 64, (1804).
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interpretation of Community law is accordingly gedd by the presumption that the
Community wants to honour its international comneitts™? but that ultimately it was
for the EC Court$o determine the effect that international obligas are to have within
the EC legal order and to determine the conditiorder which they take effetf® The
ECJ’s responsibility “first and foremost” was toeperve the constitutional framework
established by the EC Treaty and not to “bow...witmplete acquiescence” to binding
rules of international lak**  The only mention made of the fact that therimé&onal
obligation at issue in this case was an obligatiovered by Article 103 of the Charter,
was in a passage where the AG stated that théctests imposed on the EC by the need
to observe its general principles of law and fundatal rights were “without prejudice to
Article 103 of the UN Charter” and he acknowledgidwht the EC would remain
responsible at the international level for the aiimn of international law'®

Having set out a strongly dualist understandingtloé relationship of EC law to
international law — one which the CFI had expressgcted™ - AG Maduro rephrased
the question for the ECJ as the following: does@ommunity legal order accord supra-
constitutional status to measures that are negefsathe implementation of resolutions
adopted by the Security Councét? Relying in part on an earlier relevant judgmeht
the ECJ which did not expressly address the pdfiite argued that there was nothing in
the EC Treaty or in other rules of EC law which Idooe read as granting such immunity
from review to Security Council resolutions. Comapte with the fundamental rights
protected within the EC legal order was a condifionthe legality of EC acts, in his
view, including EC regulations which implement andihg Security Council
resolution*® Citing US Supreme Court Justice Murphy’s dissaitarematsiyt?’ he was
equally dismissive of the argument that a kindpaflitical question’ doctrine should be
applied to the issue of review of Security Coumgtisions, responding that “the claim
that a measure is necessary for the maintenarnogeofiational peace and security cannot
operate so as to silence the general principlésoofimunity law and deprive individuals
of their fundamental rights>® Even the argument advanced by the UK, which
intervened in the case, that a less exacting stdnafareview should be applied given
‘extraordinary circumstances’ was quickly dismissé®n the contrary, when the risks

112 AG’s Opinion, para 22..

13 In classically dualist language he stated thate‘Felationship between international law and the
Community legal order is governed by the Communédgal order itself, and international law can
permeate that legal order only under the conditg@isy the constitutional principles of the Comityuh

114 AG’s Opinion, para 24.

15 bid, para 39

116 N.83 above.

17 AG’s Opinion, para 25.

118 Case C—84/9Bosphoruss Minister for Transpor{1996] ECR 1-3953

119 AG Maduro also made an interesting suggestigramagraph 32 of his Opinion that those EU member
states which are members of the Security Counaiyagith them their obligations under EC law to eres
that the general principles of EC law are not mded, thus perhaps hinting that France and theluld
have insisted on due process guarantees beinglettin the relevant UNSC Resolutions or even vetoed
them. The ECJ however chose to make no commettitisin

120 United States Supreme Coufprematsw. United States323 U.S. 214, 233-234 (1944) (Murphy, J.,
dissenting)

121 AG Maduro’s Opinion, para 34.
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to public security are believed to be extraordigahigh, the pressure is particularly
strong to take measures that disregard individugihts, especially in respect of
individuals who have little or no access to theitmal process. Therefore, in those
instances, the courts should fulfil their duty tphald the rule of law with increased

vigilance” %2

The Advocate General rejected the claim that thefean Court of Human Rights in its
Behramit® ruling had effectively relinquished its powers refview where a measure
implementing a resolution of the Security Councésaconcerned, and argued that that
analysis was based on a misreadingelfirami'>* Further, he suggested that even if this
claim were based on a correct reading of the aaseguld not be relevant to the ECJ
because of the fundamental differences betweenrdlee and responsibilities of the
European Court of Human Rights and the EuropeanrtCafuJustice’®® Here the
Advocate General again emphasized his conceptitheoEC legal order as a distinctive
constitutional order which departs sharply fromaalitional international law conception,
and he contrasted this with the European ConvemtioHuman Rights (ECHR) which he
described as “primarily as an interstate agreemiitth creates obligations between the
Contracting Parties at the international levéf'This stylized contrast between a novel,
constitutionalized European Union order and anrgueernmental European Convention
order surprisingly overlooks the extent to whick ourt of Human Rights itséeif/ not

to mention a significant body of academic comment&t conceives of the ECHR
system in constitutional rather than traditionainational law terms.

Advocate General Maduro also dismissed the argumhentif the ECJ were to exercise
jurisdiction to review the implementation of SetyrCouncil Resolutions, this would
exceed the function of the Court and would “purptot speak on behalf of the
international community*?° Reasoning instrumentally, he suggested that aathy the

ECJ to implement a Security Council Resolution \hic considered to violate basic

122 AG’s Opinion, para 35.

122 N.42 above and text.

124 Eootnote 42 of the AG's Opinion. AG Maduro soughtonfine the significance of ttigehramiruling

to the specific circumstances of the case and &t whight be called the ‘ratio decidendi’ of thelgument:

i.e. that the ECHR declined jurisdiction on theibahat the acts in question were attributablg tmithe

UN and not to the participating states, and thataétts took place outside the territorial applaatf the
ECHR. This, in AG Maduro’s view, meant that theeags not a relevant precedent for the ECHadi
where the act being challenged was adopted by @heather than by the Security Council.

1% para 37.

126 |pid.

1271 oizidou v TurkeyAppl 15318/89, (1996) para 7Bosphorus v Irelandppl. 45036/98 (2005), para
155-156,Behrami v France & GermanyApps no. 71412/01&. 78166/01 (2007) para 145.

128 See e.g. Luzius Wildhaber, “A Constitutional Fetfior the European Court of Human Rightsol 23
Human Rights. L.J. 161 (2002), lain Cameron, “Peotd 1 to the European Convention on Human Rights:
The European Court of Human Rights as a Constitati€ourt?” Vol 15 YBEL 219 (1995), Steven Greer
“Constitutionalizing Adjudication under the Europe@onvention on Human Rights” Vol 23 OJLS 405
(2003) and Lawrence Helfer “Redesigning the ECHRbEddedness as a Deep Structural principle of the
European Human Rights Regime” Vol 28 EJIL (200Bglfer states that “the Court itself has fueledsthe
claims by interpreting the Convention not as sefesfiprocal promises among nations, but, far more
momentously, as a ‘constitutional instrument ofdp@an public order™.
129 AG’s Opinion, para 38
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rights protected by EC law could have salutary affeon the UN system, and he noted
that the possibility of this kind of review beingxescised had been expressly
contemplated by the Sanctions Committee monitotgam®*® This is obviously an
important observation, and it suggests that the oddie General's approach — and
perhaps also the ECJ's - may have been animatquhrinby the anticipation that a
challenge to the implementation of a SC Resolutiased on the constitutional values of
the EU would prompt the Security Council to revitseprocedures. He denied that such
incidentally salutary effects would amount to txereise of any kind of extra-territorial
or extra-systemic jurisdiction on the part of theJ:since “the legal effects of a ruling by
this Court remain confined to the municipal legaley of the Community*3*

Having established in robust terms the jurisdictioh the ECJ to review the
implementation of the Security Council Resolutitine Advocate General went on to
consider the substantive claims of violation ofdamental rights protected by EC law.
In his view, this adoption of a less than stringaandard of review would be essentially
the same as thies cogensapproach adopted by the CFI, and this was unigdtif He
argued that even though the international antbtesm context required a court to be
mindful of its limitations, and in appropriate airostances to recognize the authority of
institutions within other legal orders (such as $&eurity Council) which might be better
placed to weigh particular interests, the cournfaa, in deference to the views of those
institutions, turn its back on the fundamental ealthat lie at the basis of the Community
legal order and which it has the duty to protédt”. While his opinion advocates an idea
of respect for other legal orders, including théttlee UN, AG Maduro argued that
respect for other institutions is only meaningfuf it can be built on a shared
understanding of these values and on a mutual coment to protect them*=?

Ultimately, given the length and severity of theenfierence with the applicant’'s property
rights in this case — all of his assets in the BEdiing been frozen indefinitely — together
with the complete absence of any opportunity tdvéard, and the absence at either UN
or EU level of any independent tribunal to asseksther the sanctions were properly
imposed-** the Advocate General concluded that Kadi's claimese well-founded and
that the EC Regulation should be annulled in s@éait affected hin*®

130 |pig.

181 1hig. para 39. Indeed the ECJ had previously annulled an EC meastnich concluded an
international agreement, as in the case of the 8Bag” agreement within the WTO context: see C-122/9
Germany v Council [1998] ECR 1-973

132 |bid, para 44.

133 |bid.

134 AG Maduro drew support from the ECtHR judgmentlie case oKlass v Germanyjudgment of 6
September 1978, Series A no. 28, to reject thenaegti that a diplomatic process involving governreent
and the UN Sanctions Committee — even after thermefintroduced in 2006 in SC Resolution 1730 to
allow individuals themselves to contact a ‘focalnpowithin the UN to request delisting - could baay
substitute for an independent and impartial prooedo review the necessity of the sanctions. f&xher
discussion of the internal reform process of theS@N\sanctions system, see n.213 below.

135 For a sample of AG Maduro’s extra-judicial wrigivhich sheds some light on the approach he adopted
in Kadi, see M. Maduro “Interpreting European Law: Adpation in a Context of Constitutional
Pluralism” (2008) 1 European Journal of Legal Stadi
http://papers.ssrn.com/sol3/papers.cfm?abstract 184503
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The judgment of the European Court of Justice

The Court of Justice effectively followed the adviof Advocate General Maduro, and
annulled the EC Regulations insofar as they imposadctions on Kadi (and Al-
Barakaat, in the case which by now had been jéfledinding that they constituted an
unjustified restriction of his right to be heartetright to an effective legal remedy, and
the right to property. The Court’'s approach wamsyéwver, slightly different to that of the
Advocate General in a number of relevant ways.

The Court’s reasoning was robustly dualist, empiagirepeatedly and in various ways
the separateness and autonomy of the EC from dégal systems and from the
international legal order more generally, and therjty to be given to the EC’s own
fundamental rules. A related feature is the latKimect engagement by the Court with
the nature and significance of the internation&giat issue in the case, or with other
relevant sources of international law. The judgmestriking for its treatment of the UN
Charter, at least insofar as its relationship tol&Zin general is concerned, as no more
than any other international treaty, and for thefyretory nature of its nod to the
traditional idea of the EC’'s openness to intermatidaw. The Court denied that its
review of the EC regulation implementing the UN &aton would amount to any kind
of review of the Resolution itself’ or of the Chartel*® and suggested that its annulment
of the EC instrument implementing the Resolutionuldonot necessarily call into
guestion the primacy of the Resolution in interowadl law. Given the legal significance
of binding Security Council Resolutions under Cleaptll of the Charter, and given the

language of Article 103 of the Charté?,this underscores the Court’s depiction of - '[Deleted:its

international law as a separate and parallel ordense normative demands do not
penetrate the domestic (EC) legal order.

Without specifically mentioning the UN Charter, @eurt declared that “an international
agreement cannot affect the allocation of powesesdfiby the Treaties or... the autonomy
of the Community legal systemt*® that “the obligations imposed by an international
agreement cannot have the effect of prejudicingcthestitutional principles of the EC
Treaty”**! and that the EC is an “interndl® and “autonomous legal system which is not
to be prejudiced by an international agreemétt”.

On the relationship of the EC to international lawere generally, the Court repeated
earlier judgments which had declared that the EQstmespect international law in the

1% See n.69 above.

137 Compare the case in which the ECJ annulled the Efiplementation of the Framework Agreement on
Bananas in the WTO context, without thereby affegtthe WTO agreements themselves: C-122/95,
Germany v Council1998] ECR 1-973

1% judgment of 3 September 2008, para 286-8.

139 N.7 above.

140 ECJ judgment in Kadi, para 282

141 |bid, para 285.

142 \pid, para 317

13 |bid, para 316.
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exercise of its power$* and that relevant EC measures should be intetpietine light

of relevant international law rules, and in lightumdertakings given by the EC in the
context of international organizations such asUhe™® In one of the few sentences in
its judgment which acknowledges anything distinetabout the international law norms
at issue in the case, the Court emphasized thatylar importance should be attached
by the EC to the adoption of Chapter VII resolusidry the UN, and that the reasons for
and objectives of such resolutions should be taktmaccount in interpreting any EC
measures implementing théffi. The bottom line of the judgment, however, is et
UN Charter and UN SC Resolutions, just like anyeotmternational law, exist on a
separate plane and cannot call into question ectathe nature, meaning or primacy of
fundamental principles of EC law. In an interegtiegal counterfactual, the Court
asserted that even if the obligations imposed kyUN Chartewereto be classified as
part of the ‘hierarchy of norms within the Commuyniegal order’ they would rank
higher than legislation but lower than the EC Tiesatand lower than the ‘general
principles of EC law’ which have been held to im#ufundamental rights*’ It should
be noted here that the category of ‘general priasipf EC law’, including fundamental
rights, is not a small one, but is an extensive gunadving body of legal principles whose
content — although ‘inspired’ by national consiiingl traditions, international human
rights agreements and especially by the Europeamnvélion on Human Rights - is
determined almost entirely by the E¥3. In Kadi, the ECJ does not expressly
distinguish between certain core principles of E@ Iwhich take precedence over
international law including the UN Charter, but epps to treat all EC-recognised
‘fundamental rights’ as belonging to the normatjv&liperior categor/*

The ECJ dismissed the relevanceB#fhramj and the immunity from ECtHR review
enjoyed by the acts impugned in that case, fororeasimilar to those given by AG
Maduro in his opinio®® Further, the Court did not give a direct ansveethe question
whether an EC regulation implementing a UNSC rasmiumight be given immunity
from EC judicial review if the sanctions system getby the resolution offered sufficient
guarantees of judicial protectid®. However, the language of paragraph 321 appears t
suggest that general immunity from jurisdiction 8ecurity Council measures would be
inappropriate, since it declared that “the exisggneithin that United Nations system, of
the re-examination procedure before the Sanctiammmittee, even having regard to the
amendments recently made to it, cannot give risegéoeralised immunity from
jurisdiction”, before going on in the next paragra say that such immunity would
anyhow be unjustified in the instance case becthes&anctions Committee procedure
lacked sufficient guarantees of judicial protectioht is difficult to know whether the

144 |bid, para 291, citing C-286/98oulsen and Diva Navigatidil992] ECR I-6019

145 |bid, paras 291-294

4% para 294

7 paras 305-308

148 For discussion of the category of general priesipee T. Tridimaghe General Principles of EC Law
(OUP, 1999), UIf Bernitz, Joakim Nergelius and GiecE&ardenerThe General Principles of EC Law in a
Process of Developme(®™ ed, Kluwer, 2008)

149 See paras 303-304 of the judgment.

150 See n.124 above.

151 ECJ judgment iadi, para 321-326.
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Court intended by these paragraphs to hint thaiceiSecurity Council Resolutions
might enjoy immunity from review if they did prowadsufficient guarantees of protection,
because the Court chose not to address the quegtiomny clarity. This would in fact
have been one obvious route for the ECJ to tak&addi, i.e. to borrow from the
Bosphorus approach of the European Court of Human Ridttsand to confer
provisional immunity from review on UNSC measurdseve the levels of due process
and basic rights protection provided by the Segu@ouncil could be considered
sufficient. But the ECJ evidently decided not tlmjt such an approach, and also chose
not to engage in a more direct dialogue with the &¢urity Council along the lines of
the famous Solange’jurisprudence of the German constitutional cdtitt.Ultimately,
the ECJ disposed of the case entirely in accordaiitethe internal legal priorities and
values of the EC. It concluded by annulling thievant EC regulations, albeit keeping
them in effect for three months with a view to giyithe EC Council a period of time
during which to remedy the due process breatHes.

Part 3: Varying judicial conceptions of the intenational legal order

The reactions of these different judicial instant®s very similar question concerning
the accountability of an international organizatiepresent three very different points on
a spectrum of possible responses to some of tlequuestions of international law and
governance. It bears repeating too that the casemuéstion concerned not just any
international organization but the primary orgatima of near-universal membership
which was created to pursue fundamental goals t#rnational security peace and
security, and backed up by unequivocal legal r(ile€hapter VII and Article 103 of the
Charter in particuldr® which indicate the priority to be given to itscions. These
cases confronted core questions about the authafrityternational law and institutions,
and about the proper relationship between intavnati (and regional) obligations of
different nature and origin.  In each of the amstes examined, a regional court was
called on to review an act of the UN Security Colimnd in each case the various courts
gave a different answer to the question whethey ktael jurisdiction to do this, and if so
by reference to which legal standards or valudsd in each case, the answer given was
premised on quite a different set of assumptiormaiithe nature, source and structure of
the legal authority enjoyed by the UN and the Sigc@ouncil.

First, the European Court of Human Rights conclutteat since the acts challenged
before it were attributable to the UN Security Calmather than to the participating
states, and given the scope and importance of tig bhission, the Court lacked any

152\ 55 above.

133 For discussion of thBolangeapproach, see below nn. 218-221 and text.

1% Since then, the EC Commission in Regulation 12608 of 28 November 2008 declared that, having
heard representations from Kadi and Al-Barakaaliezathat month, it considered that in view of thei
association with Al Qaida, it was justified to cionte to list the two as entities or individuals wbassets
and resources should be frozen. 0OJ L322/25 2008eems that the Security Council on Octobe?2@18
provided the EU presidency, on an ‘exceptional'ibawith some information on Kadi and Al-Barakaat,
which was relied on by the Commission to justifygRktion 1190/2008. CHECK November 12 Debate
%5 See n.7 above.
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jurisdiction to rule on the claim of violation ofiman rights brought before it. Secondly,
the EU Court of First Instance took the view thiéh@ugh the EU was indirectly bound
by Security Council Resolutions, and although thHel 6ad no direct jurisdiction to
review the Security Council, it should neverthelésdirectly review the Security
Council’s action for possible violation of minimumternational standards afs cogens
At the next level of appeal, the Advocate Genefdhe European Court of Justice ruled
that the EC was not internally bound by UN Secu@iyuncil Resolutions and that the
Court did have jurisdiction to review the compdiipi of an EC Regulation
implementing a SC Resolution for compliance with tuman rights standards set by EU
law. The EU Court of Justice, while referringganeral terms to the respect owed by
the EC to international treaties including the UNa@ler and to Security Council
resolutions, emphasized thad international treaty could affect the autonomythad EC
legal system, and that even if the UN Charter vierbe ranked as part of EC law it
would be ranked below the normative level of thetEsaties themselves, and lower than
the general principles of EC law. In short, theu€@®mf Human Rights demonstrated
strong substantive deference towards the UN Sgc@datuncil, the CFlI demonstrated
moderate jurisdictional deference, and the ECJ {@nddvocate General) demonstrated
little or no deference.

Secondly, in relation to the assumptions on whieh answers of the various courts are
based, it is apparent that each response is irtiplani explicitly informed by a different
conception of the role of that particular courthiit the international order —perhaps
better described as the ‘disorder of ordét%’.The understanding of this role in turn is
premised on different understandings of the natsoerce and structure of normative
authority within the international order. The Bpean Court of Human Rights adopted
the most cautious legal approach, positioning fitasl a specialized regional tribunal
established under international law. The ECtHR gmted itself as part of an
international landscape in which the UN is thenudtie global forum for transnational
cooperation in pursuit of collective security, wloauthority should not be open to
guestion by a regional human rights tribunal, afse acts should not be subjected to
the conditions contained in the Convention on HurRéghts. This understanding was
derived not from a formal textual approach by th&tHR which would limits its
jurisdiction to what is expressly provided undee tBuropean Convention on Human
Rights, but rather from a teleological (purposivegrpretation which rejects the dynamic
gap-filling approach it has adopted in other cotste broaden its jurisdictioft! as
being inapposite to the context of UN action. Tiiéferential approach is arguably an
extreme oné>® given that the Court did not suggest any exceptiegardless of the

1%6 Neil Walker, “Beyond Boundary Disputes and Basii& The Global Disorder of Normative Orders”
Vol 6 International Journal of Constitutional L&#%3-396 (2008)

157 See e.g Issa v Turkey Appl. No. 31821/96, decision of 16 November 2004 on extrisbeial
jurisdiction.. CompareBankovich v Belgium and other&ppl no. 52207/99, decision of 19 December
2001.

1% Compare the approach of Lord Bingham (with whoardBess Hale & Lords Carswell and Brown
agree) in his judgment in the House of Lords caseRo(Al Jedda) v Secretary of State for the Home
Department, 12 December 2007, [2007] UKHL 58, p&®&87, in a case which raised a similar question t
that in Behramj concerning whether Article 103 of the UN Charéer applied to a Resolution of the
Security Council under Chapter VIl should take pdEnce over core provisions of the European
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nature of the human rights violation in questioor;, did it allow itself to contemplate the
possibility that some acts might not be authoribgdthe Security Council Resolution.
The ECtHR understood its own authority to derivenfrthe same ultimate source — i.e.
from international law, albeit under a geographycabnd functionally limited
international law instrument — as the institutiafithe UN. On this understanding, the
decisions of the UN Security Council adopted un@baepter VII constitute a singular,
hierarchical source of authority which binds andtrones the Convention on Human
Rights and constrains the ECtHR from exercisingnewvwlirect jurisdiction over the
effects of such decisions.

The EU Court of First Instance adopted a more carag@d approach. It concluded that
EU Member States were, both as a matter of intemmat law and as a matter of
European Community law, bound by the overridinggailons established under the UN
Charter, including those imposed by SC Resolutidinsuled further that that the EC
itself was indirectly bound via its Member Statedligations under the UN Charter,
albeit (given that the EC is neither a member ef tiN nor an addressee of Security
Council resolutions) as a matter of EC treaty lather than under ‘general international
law’. On this particular point, the conclusiontbé CFI was not dissimilar to that of the
European Court of Human Rights. It took the vieattbustomary international law and
treaty law determine that the international obligag created under the UN Charter are
binding on the EC and that they override other loctitig obligations. However, the CFI
ruling differed significantly from that of the ECRHin two respects. In the first place, it
reached its conclusion on the overriding bindingéoof the UNC through a process of
reasoning based on the text of the Vienna Convendbthe Law on Treaties, the
provisions of the UN Charter, of customary inteimadl law, and the provisions of the
EC Treaty. The substantive purposes and goatheofJN were not brought into the
picture, nor were they placed on a higher levehttiee purposes and goals of the EU.
Instead, the CFI's reasoning was largely formal amikdiction-based, following the
legal hierarchy which it took to be establishedanyarray of international and regional
treaties of which the EC Treaty forms a part. Aosal difference between the reasoning

Convention on Human Rights: “Emphasis has ofteenblaid on the special character of the European
Convention as a human rights instrument. But tHereace in Article 103 to “any other international
agreement” leaves no room for any excepted categoy such appears to be the consensus of learned
opinion. ... it now seems to be generally recogniegractice that binding Security Council decision
taken under Chapter VII supersede all other treatymitments. ... | do not think that the Europeami€o
[of Human Rights], if the appellant’s article 5(@gim were before it as an application, would igntre
significance of article 103 of the Charter in im&tional law”.  In response to the appellant'guanent
that it would be “anomalous and offensive to priheithat the authority of the UN should itself seas a
defence of human rights abuses”, L Bingham decldratithe responsibility remains with the UK, when
exercises the authority to detain under the SQu#sn, to ensure that the detainees rights undécla 5
“are not infringed to any greater extent that iseirent in such detention”. L Rodgers on the otteard
found theAl-Jeddacase to be indistinguishable frddehramiin so far as attributability was concerned, so
that the impugned acts would be attributable, atingrto the ECHR, to the UN rather than to the Utd a
so the ECHR would have no application. Howevealse considered that had he had to rule on that poi
about the conflict between Article 5 of the ECHRdafwrt 103 of the UNC, he would have found the
obligations imposed on the UK forces to detain &éppellant under the terms of the Security Council
Resolution to prevail over the obligations of thK Under the ECHR. For criticism of the HL failure
consider the issues of the proper interpretatiothefSC Resolution, or the impact of ius cogens, Ae
Orakhelashvili Vol 102 AJIL 337 at 342 (2008)
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of the CFI and that of the ECHR was that the CBkagd its own power (even its duty
under ius cogens?) despite the overriding bindiogce of the Security Council
resolutions, to exercise a substantively minimal aesidual judicial review over the
UNSC. Up to a point the CFI appeared to be follaytihe logic and even the conclusion
of the ECtHR in declaring that “the claim that fBeurt of First Instance has jurisdiction
to review indirectly the lawfulness of such a (SaguCouncil) decision according to the
standard of protection of fundamental rights asgaésed by the (European) Community
legal order, cannot be justified either on the $asiinternational law or on the basis of
Community law**® However, the CFI went on to assert its jurisdittas a matter of
international law, in the sense tha$ cogensiorms recognized under customary law and
under the Vienna Convention on the law of Treatiasd the purposes and principles of
the UNSC itself, impose limits on the powers of ®ecurity Council which must be
respected. Thus even though its judgment presetiedEC legal order as formally
subordinate to that established by the UN Chatttere was no institutional reticence on
the part of the CFI - unlike the ECtHR Behrami- about taking on the job of reviewing
the UN Security Council.

The ECJ, following much of the Advocate Generallviee, adopted a very different
approach to that of either the ECtHR Behramior the CFl inKadi. While the AG
treated the question of the obligations of the E@an international law, or the status of
international law within the EC legal order as giaal to the case, the Court of Justice
addressed it directly and made clear that if iteseradopt a unitary approach (which it
did not, ruling instead that the EC legal ordemiisentirely separate and internal order
from that of international law) it would rank intettional treaties, including the UN
Charter and UNSC Resolutions, below the level ef HC Treaties. Both the Court and
the AG took the view that the ECJ’s primary obligatis to protect the values of the
EU’s ‘municipal’ constitutional legal order, incluy European human rights values,
regardless of whether this entails an indirectateja of the Security Council’'s actions.
Given their dualist premises, they saw no particuidevance in the applicability of
Article 103 of the Charter. Thus Maduro declareat this conclusion as to the primacy of
EC norms over the SC resolution was ‘without prijedo the application of Article 103
of the Charter’, and the ECJ ruled that annulménhe EC regulation implementing the
UN Resolution for violation of EC legal principlésould not entail any challenge to the
primacy of that resolution in international laW®. The ECJ should take its cue from EU
constitutional law, not from public internationalnl, even if this meant that the EU or the
Member States would be held responsible as a ntiaternational law for breaching
UN Charter obligations. Both the Advocate Generad the ECJ posit two distinct and
separate sources of law — ‘municipal’ EC law ondhe hand, and international law on
the other, and for the purposes of Kadi's challettgthe EC Regulation implementing
the UNSC Resolution, it was the former which wasmérest to the Court. In other
words, the judgment is premised on the view thatetare different, distinct sources of
legal authority, and that regardless of whetherBfecould face international sanctions
for non-compliance with a UN Security Council Resmmin, this did not affect the

159 para 221 of CFlI ruling iKadi.
160" Ibid, para 288.
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Court’s duty to review of the implementation of tBecurity Council’s decision by
reference to European standards of fundamentakrigh

None of the three regional European courts hedtiege cases could plausibly claim
jurisdiction to review the conduct of the UN Setu€ouncil. Yet when confronted with
the challenge of changing international methodgmfernance — given the exercise of
increasingly law-like powers by the Security Colinm particular- and more
significantly, given the attempts of affected indivals to force a degree of
accountability through regional-level litigationhet three courts chose to adopt
fundamentally different approaches to the dilemnidhe CFI's approach is a kind of
deferential engagement, in the sense of being lingitlo subject the Security Council to
review for compliance with the full expanse of Edrglards, but insisting nonetheless on
considering the legality of its action under minmmunorms of non-derogable
international law. Thes@us cogensnorms are at best a very small and somewhat
contested category, which are not open to the ldhdluid development of other
categories of international law such as ‘generaigples’ or even customary
international law. The CFI's vision of the interiaaal legal space is a vertical, integrated
one in which the EU is below the UN, but in whiokee lower courts like the CFI are
nonetheless empowered or even required by intemadtiaw itself to apply peremptory
norms of international law to the organs of the UNe ECtHR approach is one of full
deference to the UN Security Council, denying isdurisdiction on both formal and
substantive grounds. Like the CFI, the ECtHR sstia vertical, integrated vision of
the international legal order although unlike thel’€ vision this vertical order does not
permit the exercise of review by a specializedaeagi actor of the universally-oriented
global security actor. The ECJ does not purporeigage directly with the Security
Council or with UN governance at all, other than rejerring to the general ‘respect’
owed by the EC to ‘the relevant rules of internadgiidlaw’, and it insists that the Court’s
jurisdiction to review the implementation of UN ohastions by reference to EU-
established standards of protection does not implyreview of the Resolution itséff*
The Court’s vision of the international legal spasea horizontal and segregated one,
with the EU existing alongside other constitutiorsgistems as an independent and
separate municipal legal order, and with no roleisaged for the Court in articulating
the relationship or developing principles of comigation between international norms
(such as UNSC resolutions) and EC legal norms.agparently opposite approaches of
the CFl and the ECtHR therefore have more in commath one another at a
fundamental level than they have with the ECJ'sraggh, in that they presuppose and
are premised upon the existence of a common irtten@d system and an international
community of which they — as different kinds of i@l court - are a part, and in which
they have a role to play in articulating the relaship between their sub-system and
other parts of the international system.

The different approaches of the various courts theddifferent premises underpinning
their responses are depicted graphically below:

181 bid, paras 286-7
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Regional | Basis for the| Court’s Court’s Court’s
Judicial court’s conception| vision of the| jurisdiction
Instance | recognition | of the | global legal| to review the
of the legal| source(s) |regime decisions of
authority of | of legal the other
another authority legal
international | in the Authority
entity (here | global (here the UN
the UN & | regime & UNSC)
UNSC)
ECtHR Substantive  Singular Vertical, None
Behrami values and hierarchical,
role integrated
CFl/ Review for
Kadi Formal Singular Vertical, compliance
jurisdiction hierarchical with ius
granted under integrated  cogensonly
EC or
international
law
AG /Kadi Substantive
values, role Plural Horizontal, Full power of
and formal heterarchical indirect
jurisdiction segregated review
under EC law
ECJ/Kadi Horizontal, None, but no
Formal Plural heterarchical impediment
jurisdiction segregated to reviewing
under EC law measures
implementing
such
decisions

Each of the three judicial approaches has so farwith a mixed response. Some
commentators have been critical of the CFI's unetgmk move in taking upon itself to
review - even if only indirectly - the supreme pickl body of the United Natior§?

particularly when it is unclear that the Internatib Court of Justice would be willing to
engage in such review of the Security Coulftil; while others criticized the CFI for

162 Matteo Winkler, “When Legal Systems Collide: i Review of Freezing Measures in the Context
of International Terrorism” 2007 Yale Law Stud&uholarship Series 10/07.

183 Different interpretations of the Libya/Lockerbieopisional measures ruling of the International €ou
of Justice inLibya v USA1992 ICJ 114, on this question have been expresS&mk however also the
appellate level of the International Criminal Tnital for the former Yugoslavia (ICTY) in thBadic case
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abdicating a strong judicial role and for subordimg EC law to UN Security Council
Decisions:®® Others have been critical of the European Colitiuman Rights for its
blanket denial of jurisdiction iBehramj for abandoning its “dynamic and evolutionary”
approach to human rights protection under the ECatRl for tolerating a significant
vacuum in legal accountability for human rightslatmns in Europé®® And while some
have commended Advocate General Maduro’s apprfexempting the EC as a matter
of EC law from the requirement of compliance with dbligations under Article 103 of
the UN Charter, but also reviewing EC laws whiclpliement the Security Council’s for
compliance with the full panoply of human rightarsfards set by the EU for itself, the
initial responses to the ECJ’s ruling also seelmettargely positive.

If the different judicial approaches are evaluatexn the perspective of the extent to
which they seem to strengthen human rights pratecim Europe at least, the ECJ's
approach appears to have much to commend itedtlgl does not bow to the authority of
the UN Security Council as a supreme political badth expertise on matters of anti-
terrorism which cannot be questioned, but indiseathallenges that authority by
annulling the EC’s implementation of the relevar@ &esolutions. From the same
perspective, the approach of the European CouHumhan Rights — paradoxically the
Court from which the strongest human-rights-pratectapproach might have been
expected — seems disappointing, as it abdicatedaayin monitoring compliance with

human rights, and even appeared to place humats pgbtection categorically below the
imperative of promoting international peace anduggcon a notional global hierarchy
of values. The CFI, from a human rights perspectadopted a diluted intermediate
approach which expressed concern for the protectfanghts, but applied a very thin

‘global’ standard derived from the minimal peremgtoorms of international law.

Part 4: Pluralist vs Constitutionalist approacheso the international legal order
In this part it will be argued that the differeesponses of these various European courts

can best be understood in the context of an ongdilgate between scholars who
advocate a constitutionalist reading of the inteéamal order and those who advocate a

(Decision of the ICTY of 10 August 1995) which parfed to examine whether the UN Security Council
had jurisdiction to establish the tribunal by meaha Chapter VIl resolution. For a full discussisee J.
Alvarez, “Judging the Security Council”, n.38 abov

164 piet Eeckhout “Does the EU Constitution Stofhat\Waters Edge?” Fifth Walter Van Gerven Lecture
(Leuven Center for a Common Law of Europe, 2008) ‘@Community Terrorism Listings, Fundamental
rights and UN Security Council Resolutions: In $aaof the Right Fit” (2007) 3 European Constitutibn
Law Review 183-206. For a broader human-rightetaritique of the CFl in Kadi and of the CFI'dan
the ECJ’s numerous other rulings on anti-terrastctions , see J. Alimquist “A Human Rights Criéiqpd
European Judicial Review: Counter-Terrorism Samsti (2008) 57 ICLQ 303-331

185 Kjetil Larsen “Attribution of Conduct in Peace @ptions: the “Ultimate Control and Authority” Tést
Vol 19 European Journal of International Law (2Q08hd Marco Milanovic and Tatjana Papic “As Bad as
it Gets: The European Court of Human Rights’ Behramd Saramati Decision and General International
Law” International and Comparative Law Quarterlyl 8@ (2008).

186 Nicolas Lavranos “The Interface between Europsah National Procedural Law: UN Sanctions and
Judicial Review” in The Interface between Europaad National Law, (N. Lavranos and D. Obradovic,
editors) 2007, pp 349-365
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pluralist reading. More specifically, the diffetewisions underpinning the Court of
Human Rights and Court of First Instance approaohethe one hand, and the European
Court of Justice approach on the other, reflectsehéwo prevalent and broadly
contrasting intellectual approaches to the probtefirthe multiplication, overlap and
conflict of normative orders in the global realmihe ECJ, following the opinion of AG
Maduro, adopted a robustly pluralist approach er#iationship between the EU and the
international order, while the CFI and ECtHR judgrsein their different ways adopted
strongly constitutionalist approaches. Pluraligpraaches share with dualism the
emphasis on separate and distinct legal orders,while pluralism emphasizes the
plurality of diverse normative systems, the tramhtl focus of dualism has been only on
the relationship between national and internatioraiv. Similarly, strong
constitutionalist approaches to the internatiorraleo overlap significantly with monist
approaches in their assumption of a single intedrd¢gal system, but the category of
constitutional approaches to the internationalllegder is wide and includes some which
do not necessarily assume such systemic integratidnwhich cannot comfortably be
described in the traditional language of monisf@ontrary to common assumptions, the
main difference between constitutionalist and pistaapproaches is not that one is
normatively oriented and the other descriptivelgwoted, although many proponents of a
pluralist approach have the advantage of greatarigigive plausibility of their accounts,
and some variants of the constitutionalist approaty seem both unrealistic and
unattractive in view of the deep diversity of th&ernational realm. Nonetheless,
contemporary constitutionalist and pluralist apptes to the international legal order
alike make both descriptive and normative claimscthwill be discussed further in the
following sections.

Pluralist approaches to international law and govance

There is a growing body of literature which desesitand advocates a pluralist approach
to international law and governant®é.Although some of the earlier literature on legal
pluralism was more sociological than normative atune'®® the recent scholarship on
international and global legal pluralism in partéuis notable for its advocacy of the
merits of legal pluralism. It emphasizes the valtidiversity and difference amongst and
between different national and international nomeasystems and levels of governance,
and the undesirability and implausibility of comgional approaches which seek
coherence between these. There are, howeverratfiffstrands of argument within the
growing body of contemporary scholarship on glolegjal pluralism, some of which
advocate what | call strong pluralism, while othiergor a softer variant.

Amongst the strong pluralists is Nico Krisch, whashwritten about the problem of
accountability at the level of global governancad éhas argued that the pragmatic
accommodations of pluralism are normatively prdfrao constitutionalist approaches

167 N. 18 above.

188 £ g. John Griffiths “What is Legal Pluralism” Va4 Journal of Legal Pluralism 1 (1986), Sally Engle
Merry “Legal Pluralism” Vol 22 Law and Society Rew. 869 (1988) Marc Galanter “Justice in Many
Rooms: Courts, Private Ordering and Indigenous L¥@i’19 Journal of Legal Pluralism 1 (1981).
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premised on ideals of coherence and ulfityrisch suggests that pluralist approaches,
by comparison with constitutionalist approachesjlddead to stronger transnational
accountability. He defends the “disorderly” andsadinnected landscape of global
administrative accountability, arguing that it &® for mutual influence and gradual
approximation, while preventing any one level de sif governance from exercising
control over the other€® Pluralist approaches, on his account, are caettgavorably
with constitutionalist approaches which ‘adopt yrat a regulative ideal’ and force the
political order into a coherent unified framewonk downplaying the extent of legitimate
diversity in the global polity. Understanding thaernational order in pluralist terms
presents the relationships between different systesrbeing governed by politics rather
than by law, with different actors and rules commetfor authority through politics
rather than legal argumeHt  Pluralism’sad hoc mutual accommodation between
different legal regimes is preferred over the inipms of what are viewed as
sovereigntist or universal-harmonization schehiés.

Pluralist approaches to the international legaleordlaim to preserve space for
contestation, resistance and innovation, and toowage tolerance and mutual
accommodatiot’® Thus David Kennedy argues for “a more vigorous foragmented
public capacity, .for a normative order that embgalegal pluralism”, and challenges the
idea that there is such a thing as an ‘internati@eanmunity’*’* Even within the
growing body of scholarship aonstitutionalpluralism, which presents the global order
as a plurality not just of legal but of nationaldammansnationatonstitutionalsites, the
emphasis is on the proliferation of separate systerich engage primarily through
‘agonistic processes of negotiatid’®.And despite the normative emphasis on tolerance,
accommodation and the possibility of mutual leagnithere is an acknowledgment that
the proliferation of separate and self-containeusttutional systems seeking to establish
their own authority may well “exacerbate conflicidapathologize communication”, or
“encourage a strident fundamentalism, a refusaldialogue with other sites and
processes®’®

%9 Nico Krisch “The Pluralism of Global Administraé Law” Vol. 17 EJIL (2006) 247-278. The
version of pluralism Krisch advocates in the regiooontext (ie within Europe, within the EU and the
ECHR, and in the interaction between these twa)ssfter form of pluralism than that which he actes
in the global context. In the European context di@ts to the importance of mutual persuasion, eviite
emphasizing the autonomy and authority of each usée N. Krisch “The Open Architecture of European
I1—|7(L)Jman Rights Law”. Modern Law Review, Vol. 71, dj83-216, (2008)

Ibid
1«The Open Architecture of European Human Righte/La.169 above.
172 see Paul Schiff Berman “Global Legal Pluralismusrn California Review, Vol. 80, p. 1155, at
1163 and 2007
175 p. Berman, ibid, at 1237. See also Jean Coherglthal State of Emergency or the Further
Constitutionalization of International Law: A Pllist Approach” Vol 15 Constellations 456-484 (2008
174 D. Kennedy “One, Two, Three, Many Legal Orderggal Pluralism and the Cosmopolitan Dream”
(2007) 31 NYU Review of Law and Social Change 6&&e also “The Mystery of Global Governance”
34 Ohio Northern University Law Review, 827-860 @30
i;ZNeiI Walker “The Idea of Constitutional Pluralisriol. 65, pp. 317-359 Modern Law Review (2002)

Ibid.
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In sum, what unites pluralist approaches to therirational legal order is their emphasis
on, and their interpretation of the significancetw existence of a multiplicity of distinct
and diverse normative systems, and the likelihobalashes of authority-claims and
competition for primacy in specific contexts. Frehe perspective of its advocates, the
multiple pressure points of global legal pluralisemd the constant risk of mutual
rejection of the authority-claims of different fuimmal or territorial sites, provide a more
promising model for promoting responsible and resp@® global governance than
constitutional or cosmopolitan approaches which leasfze coherence or unity. Robust
pluralist approaches deny the possibility of a sdaruniversally-oriented system of
values and question the meaningfulness of theaflea international community. They
do not seek the development of a shared commuvictamework for addressing the
different authority-claims of different polities ¢egal orders. Rather than advocating
coordination between legal systems, they promoteniatic, ad hoc, pragmatic and
political processes of interaction. Pluralist agmtees applaud this diversity, competition
and lack of coordination as being more likely tadeto a healthy degree of global
accountability. And for the most part, pluralispapaches to the international realm have
been consciously advocated as a corrective to opjposition to constitutional ‘monist’
or ‘sovereign’ approaches, which are presentedeagymaively, misleadingly and even
dangerously focused on unity, universalism and essiss.’’ Constitutional approaches
are presented in the pluralist literature as misetived or even dangerous attempts to
transpose the model of domestic government, thatisnk designed for domestic
political constituencies, and the political imagynaf domestic constitutionalism onto
the transnational stage.

Constitutionalist approaches to international lawdagovernance
Unlike the literature on international legal plusat, which, although growing, is not vast

and is relatively recent in origin, there is a geely enormous literature on
constitutionalist approaches to international f&fv.An influential part of this is to be

7 E g. N. Krisch, n.169 above, P. Berman, n.172vap®. Kennedy, n.174 above, and J. Cohen, n.173
above.

8 The literature is too large to cite compreheriyive even representatively, but below are a fevthef
canonical texts, as well as some of the recenéciitins of essays dedicated to the subject. B8immna,
From Bilateralism to Community Interest in Interivetal law (Hague Academy Course, 1994, volume
250, issue VI, p. 217-384) Christian Tomuscl@tbligations Arising for States Without or Againkeit

Will 241 Rec des Cours 195 (1993-1V), Bardo Fassbertlee, UN Charter as Constitution of the
International Community (1998) 36 Col J Trans.L 52Brica de Wet “The International Constitutional
Order” Vol. 55 International and Comparative Law a@erly pp. 51-76, 2006, Anne Peters
“Compensatory Constitutionalism:” Leiden Journal Infernational Law Vol 19 (2006), Armin von
Bogdandy in “Constitutionalism in International La®@omments on a Proposal from Germany” Vol 47
Harvard International Law Journal 223-242006) provides a useful review of the extensivens
literature on the subject.

In the field of international trade law there isvele ‘constitutionalist’ literature, see in partiauthe work

of E U Petersmann, n188 below; also Deborah C#hks, Constitutionalization of the World Trade
Organization(OUP, 2005) and Marcus Krajewski “Democratic Liegicy and Constitutional Perspectives
of WTO Law” Journal of World Trade (2001).

Some of the recent collections of essays includeaRb St J Macdonald and Douglas M. Johnston, eds,
Towards World Constitutionalism (Brill 2005), Christian Joerges and Ernst-Ulridhetersmann
Constitutionalism, Multilevel Trade Governance ABdcial Regulation(Oxford: Hart, 2006), Jeffrey
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found in German legal scholarship throughout th®8 @@ntury’ and its intellectual
roots are often traced to Kant's cosmopolitant&f. And as might be expected from
such an extensive literature on a rich and elusbreept like constitutionalism, there are
a great many different kinds of argument and apgrda be found.

One obvious risk with a concept like constitutiosml is that it is eroded through overuse
and over-extension, such that it becomes no longeaningful to describe a particular
approach to international law and governance astitotionalist'®* Fassbender in this
vein has criticized the inflationary use of the daonstitution by equating it with an
increase in regulation, or with the evolution ofhérarchical system of rulé&
Nonetheless there are a great many varieties efnational constitutionalist approaches
which can properly be so callé®. These include the influential German school

Dunoff and Joel Trachtmann, edBuyling the World (forthcoming, 2009). See also more generally th
Leiden Journal of International Law, Vol 19 Symipios Issue (2006).

178 For an account of three distinct strands of duisstitutionalist literature on international lasee B.
Fassbender, The UN Charter as the Constitutioheiriternational Community, (1998) 36 Col J Trans L
529

180 |n particular I. Kant, “Idea for a Universal hisy with a Cosmopolitan Intent” iRerpetual Peace and
Other Essayq1883 Translation, Ted Humphrey) and |.KdPgrpetual Peace: A Philosophical Essay
(1795, 1903 Translation by Mary Campbell Smith)nKasecond definitive article of Perpetual Peaes w
that the law of nations ‘shall be founded on a fatien of free states’. To quote one of his markdul
statements of support for international constinaicsm from “Perpetual Peace: A Philosophical Essay
“On the conclusion of peace at the end of a wanight not be unseemly for a nation to appoint y afa
humiliation, after the festival of Thanksgiving, wiich to invoke the mercy of Heaven for the tdeibin

of which the human race are guilty of, in their tioned unwillingness to submit (in their relationith
other states) to a law-governed constitution; prafg rather in the pride of their independenceise the
barbarous method of war, which after all does etiteswhat is wanted, which is the right of eadtesin a
quarrel”.

1 Neil Walker, in “Making a World of Difference: Habmas, Cosmopolitanism and the
Constitutionalization of International Law” (200&uropean University Institute Working Paper Law No.
2005/17, available at SSRN: http://ssrn.com/abstB81036, draws attention to the risks of the rhietd
use of constitutionalism which the application lné term to the international legal order entait&hat is

the added value of the invocation of the term ‘titusonal’ to endorse the favoured narrative afgness?
The common rhetorical purpose seems to be to ldddianal gravitas to the particular trend or trend
question. In a circular or boot-strapping logicisithe documentation of the supposedly progresséred

or trends which justifies a ‘constitutional’ dtion, and it is the constitutional attributiorhiwh then
both dignifies the existing state of affairs andhauizes further progress. Such a discursive ntarees
with it both dangers and opportunities, and it istow these dangers are approached and opportunitie
negotiated that the prospects of a cosmopolitapiied constitutionalization of international lawpdsds”

The strategy of political constitutionalism, as have seen, is to take what is already there asrialate
towards the self-constitution of a particular pgoét society and through a work of imagination aefbrm
transform it into a more inclusive system of salfrgrnment”.

182 Bardo Fassbender “The Meaning of Internationansfitutional Law” (Ronald. St J Macdonald and
Douglas M. Johnston, ed$owards World ConstitutionalisnBrill 2005, 837-851). Elsewhere he has
made his own strong constitutionalist claim, arguithe UN Charter should be considered as the
constitution of the international legal order: BasBbender “The UN Charter as Constitution of the
International Community” (1998) 36 Col J Trans.L952

185 For an unusual adaptation of international coutitinalist thought, see the systems-theoretic megu

for ‘societal constitutionalism made by Gunther Beu “Societal Constitutionalism: AlternativesState-
Centred Constitutional Theory” In C. Joerges, $dnd and G. Teubner (eds) Transnational Goveenan
and Constitutionalism (Oxford: Hart, 2004) 3-28eeSalso G Teubner and A Fischer-Lescano, “Regime
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represented by Verdro&¥, Simma®® and Tomuschdf® which emphasizes the idea of an
international legal system premised on an ‘intéoma community’ and international
solidarity as opposed to one premised on the sepangerests of individual nation
states®” Another is the Hayek-inspired, political power-liing version of international
constitutionalism which posits the need for annméionally judicially enforceable and
directly effective ‘global integration law’ protéet economic freedoms and right&. A
further important branch of international constdnglist thought is the ‘law of
lawmaking™®® approach which posits the need for a law ‘throudtich transnational
decision-making can be structured in a way whicsuess its legitimacy and the rule of
law’.**° The concern animating such approaches is thatsfofrtransnational governance
which would otherwise escape domestic constitutiooatrol should be confined by law.
More specifically, such approaches argue for anr@ppate translation, to the
transnational context, of a set of constitutionahqples analogous to those developed in
the national constitutional context such as rultawf, checks and balances, human rights
protection and democrady® Many advocates of an international constitutitstal
understanding have drawn on the development oEthepean Union with its unusually
dense legal order in support of an argument thainstitutionalist approach beyond the
state is possible and plausibfé.

Collisions: The Vain Search for Unity in the Fragmtation of Global Law” Michigan Journal of
International Law, Vol. 25 (2004)

18 His classic text is A. VerdrosBje Verfassung der Vélkerrechtsgemeinschikdo6)

185 N.178 above.

186 C Tomuschat “International Law: Ensuring thev&al of Mankind on the Eve of a new century”
(Hague Academy of International Law, General CounsePublic International Law) Rec des Cours Vol.
281 (1999) pp 9-438. Also Tomuschat n.178 above.

187 See Brun-Otto Bryde: ‘the main object of interoatl constitutionalism has been to bind stateheo t
constitutional principles of the international coommity’ in Ronald St J Macdonald and D M Johnstals,e
Towards World ConstitutionalisniBrill 2005) 103-125 at 115. See also A. Von Bagdy's discussion of
the German school, n.178 above.

18 Ernst-Ulrich Petersmann is the leading exponéthie view. For some of his most recent writings o
the topic see “Constitutionalism and the Regulatmh International Markets: How to Define the
‘Development Objectives’ of the World Trading Sysf® EUI Working Paper LAW No. 2007/23.
Available at SSRN: http://ssrn.com/abstract=1024108/hy Rational Choice Theory Requires a
Multilevel Constitutional Approach to Internationatonomic Law - The Case for Reforming the WTQO's
Enforcement Mechanism”, University of lllinois LawReview, 2008. Available at SSRN:
http://ssrn.com/abstract=1001166, “Justice inrgonal Economic Law? From the ‘International Law
among States’ to ‘International Integration law'daiConstitutional Law’ European University Institute
Working Paper LAW No. 2006/46. Available at SSRNttph/ssrn.com/abstract=964165, “State
Sovereignty, Popular Sovereignty and Individual &eignty: from Constitutional Nationalism to
Multilevel Constitutionalism in International Ecomec Law?” EUI LAW Working Paper No. 2006/45.
Available at SSRNhttp://ssrn.com/abstract=964147

189 This approach is inspired by Frank Michelman'skwvon domestic constitutionalism. SBeennan and
Democracy (Princeton UP, 2005 ) Chap 1

190 christian Joerges “Constitutionalism in postnagioconstellations: contrasting social regulatioritie
EU and the WTO” in C. Joerges and E.U.Petersmaus)(, Constitutionalism, Multilevel Trade
Governance, and Social Regulati@@xford: Hart, 2006), 491-527

11 See e.g. Anne Peters “Compensatory ConstitutiemaliThe Function and Potential of Fundamental
International Norms and Structures” Vol 19 Leidenrhal of International Law 579-610 (2006)

192 see for example Erica De Wet in “The InternatloBanstitutional Order” Vol 55, International and
Compraative Law Quarterly pp 51-76 at 52-3, (20@8ho argues that “European constitutionalists have
illustrated the significance of constitutionalisrs a frame of reference for a viable and legitimate
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What strong constitutionalist approaches to therimtional order have in common is
their advocacy of some kind of systemic unity, wéth agreed set of basic rules and
principles to govern the global realm. The stratgeersions of constitutionalism

propose an agreed hierarchy amongst such rulestdve conflicts of authority between

levels and sites.

Constitutionalist approaches to the internatiorgime have however generated their fair
share of criticism even from within the communit international lawyerd®. Von
Bogdandy, writing of the German school, has arghat] as a legal project “international
constitutionalism might simply be overly ambitioasd might lead to normative over-
extension.*** A range of other objections have been summaaadllows: “the goal of
world constitutionalism may be perceived to be dkeaing for a variety of reasons:
jurisprudential, ethical, cultural social and picld. Jurisprudential resistance is offered
mostly by legal realists...who fear that an excesscofstitutionalist ideology in
international law will raise the level of textuatiswithin the professional community...
and is reinforced by ethical concerns about theepmesentative status of international
judges who would be called upon to adjudicate diepwver the interpretation of
constitutional text... Cultural and ethical opponewtsvorld constitutionalism are likely
to find allies in the cognate sector of social\atids, who champion the cause of local
communities seen to be vulnerable to the exploiatir insensitive practices of central
state authority and large-scale corporate power'To the extent that the EU is used as a
prototype, there are obvious problems in extrapajatrom this example, and even the
meaningfulness of the idea of constitutionalisrthie EU context has been questioh&d.

Yet despite the range of critiques, some formekbpsical voice¥’’ have recently joined

the advocates of a constitutionalist approach. Mosably Jirgen Habermas and Martii
Koskenniemi, drawing in different ways on Kant'sitimgs, have expounded the merits
of a cosmopolitan constitutionalist approach teeiinational law. For Habermas, the
crucial underpinning of Kant's cosmopolitan projast the “cognitive procedure of
universalization and mutual perspective-taking” ethiKant associates with practical

regulatory framework for any political communityicluding... those that are formed beyond the state,
which can be of a regional, international or suptemal nature”

19 gee e.g. T. Schilling “Constitutionalization of m@eal International Law — An Answer to
Globalization?: Some Structural Aspects” Jean MonnWorking paper no. 6/2005,
http://www.jeanmonnetprogram.org/papers/05/05060d;h J. Dunoff “Constitutional Conceits: The
WTO's ‘Constitution’ and the Discipline of Internabal Law” Vol 17 European Journal of International
Law:647-675, (2006).

1% A. Von Bogdandy, “Constitutionalism in Interratial Law: Comment on a Proposal from Germany”
Harv.Intl.L.J. Vol 47 pp 223-242 (2006).

19 D, Johnston “World Constitutionalism in the Theof International Law” (in D. Johnston and R. St
John Macdonald, ed$pwardsWorld ConstitutionalismBrill, 2006, 3-29 at 19.

1% Djeter Grimm “The Constitution in the process afriationalization” Constellations Vol 12. (2005) 447
463 at 458-9. See also D Grimm, Integration by @trteon ICON Vol 3., pp 193-208 (2005).

197 Compare M. Koskenniemi, “Global Legal Pluralisdultiple Legal Regimes and Multiple Modes of
Thought” (2005) http://www.helsinki.fi/eci/Publidahs/MKPluralism-Harvard-05d%5B1%5D. pdf
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reason>® Habermas opens the final chapter of his recenk by asking “Does the
constitutionalization of international law still Y@ a chance?” when confronted with the
traditional objections of realists who affirm “thguasi-ontological primacy of brute
power over law™*® Habermas seeks to reclaim and re-present Kaagsapolitanism
as the basis for the international legal ordertha place of either Schmittian realism or
hegemonic unilateralism. While drawing on Kant'sspe-making and freedom-securing
goals of constitutionalism, he rejects the idea diorld republic?®® and argues for a
different path to the constitutionalization of imational law. Describing the
constitutionalization process in the developmentofern nation states as ‘the reversal
of the initial situation in which law serves asiastrument of power?®* he argues that
major powers are more likely to fulfill expectatioaf fairness and cooperation the more
they have learned to view themselves at the supoauah level as members of a global
community, and “are so perceived by their own maticonstituencies from which they
must derive their legitimatiorf

Koskenniemi, drawing similarly on a renewed readioig Kant, has also recently
defended the ‘constitutionalist mindset’ in relatito the international legal ord@f
While criticizing the resort by international lawge“to a vocabulary of institutional
hierarchies” he argues that Kant's constitutiomalisvas less an institutional or
architectural project, and more “a programme of ahand political regeneration”.
Koskenniemi argues that Kant sought to institutimeaa constitutional mindset “from
which to judge the world in a manner that aimsuniversality, impartiality, with all the
virtues of [Fuller’'s] inner morality of law”. Andhe concludes that since constitutional
vocabularies not only frame the internal world obral politicians, but also inform
political struggles, such vocabularies as self+et®ation, fundamental rights, division
of power, and accountability are “historically thiand contest the structural biases of
present institutions®>*

| argue that these Kantian re-readings of cosmtgyotonstitutionalism offer the ECJ an
attractive alternative to strong constitutional rg@ghes and to strong pluralist
approaches alike. The crucial components of whatlll call the soft constitutionalist
approachinspired by these Kantian re-readings are theofiofig. The first is the
assumption of an international community of somedkithe second is an emphasis on
universalizability (the Kantian notion of decisiamaking which seeks validity beyond
the preferences of the decision-maker), and thid thian emphasis on common norms or

1% Ccommenting on Habermas’s turn to constitutionalidveil Walker suggests that for Habermas “the
constitutionalism of international law seems todreh partly in the substantive quality of the norms
generated, partly in their institutional effica@nd partly in their universalizability — as a matté both
process and outcomes.” See N. Walker ““Making arl/of Difference: Habermas, Cosmopolitanism
and the Constitutionalization of International La&tiropean University Institute Working Paper Law. No
2005/17. Available at SSRN: http://ssrn.com/abst2@1036
199 3. Habermas, The Divided West (Polity 2006), Ceaft pp 116
20 |pid. p 123.
201 bid.,p 142
202 |hid, p 142
293 M. Koskenniemi, "Constitutionalism as Mindset: Refions on Kantian Themes About International
Iz_oaw and Globalization,Theoretical Inquiries in LawVol. 8 : No. 1, Article 2. (2007)

Ibid.
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principles of communication for addressing conflithese three features distinguish the
soft-constitutionalist approach sharply from pligahpproaches, since the latter assume
the existence of a plurality of distinct and separantities without any overall
community, they emphasize the autonomous, authivatalecision-making processes
and autochthonous values of each, and they envisagemunication and conflict-
resolution through agonistic political processed;hac negotiation and pragmatic
adjustment. Soft constitutionalist approaches aiso distinct from strong
constitutionalist approaches in that they do nestsinon a clear hierarchy of rules, but
rather on commonly negotiated and shared principleaddressing conflict.

Some variations on what | call the soft constitodilist approach can be found in the
literature, often proposed by scholars who seeldittinguish themselves from the
strongly monist or hierarchical elements of intéioreal constitutionalist thought, but
who identify with both the descriptive plurality drthe comity-oriented strands of
international pluralist thougiif> Examples are in the work of Armin Von Bogdandy,
who uses the notion of judicial ‘coupling’ - — suak the notion of ‘direct effect’ of
international law (as developed in particular wititC law) on the one hand, or the
Charming Betsyconsistent interpretation’ approach on the othéo suggest how the
different legal systems might interact with onetheo in a way that is informed by the
values and principles of domestic constitutional.f® Other such proponents are
William Burke-White, whose approach blends the dptge component of pluralism
with the constitutional aspirations of universakisandards, positive comify’ overall
coherence and commitment to a ‘common enterprisatefnational law?%® as well as
Mattias Kumm?®® Daniel Halberstar*® and Jean Cohéii*

25 gee e.g. Elements of a soft constitutional apgrazan also be found in Neil Walker's work on
constitutional pluralism, where he writes of “tinereasing significance of the relational dimensiathin
the post-Westphalian configuration... the units avdamger isolated, self-sufficient monads, .. thedry
identity and raison d’etre as polities or putatpadities rests at least in some measure on th&ntation
towards other sites.” See “the Idea of Constitaldluralism” n.18 above.

206 A, Von Bogdandy “Pluralism, Direct Effect and th#timate Say: On the Relationship between
International and Domestic Constitutional Law” \olInternational Constitutional Law Journal (2008).

207 Burke White in “International Legal Pluralism” 28ich J. Intl L. 963 (2005) refers to Anne Marie
Slaughter’s notion of ‘positive comity’, developedher bookA New World OrdelPrinceton University
Press, 2004), which would require judges to devedoget of shared understandings and principles
regarding when to defer to the adjudicatory medrasiof other states and institutions, and he stgjges
that four trends together may counteract some efrigks of strong pluralism — first, the recognitiof a
common body of applicable law, secondly robustrjaticial dialogue, thirdly a blending of natioriebal
traditions, and fourthly, the development of hykribunals which bring together national and inggional
law, judges and procedures.

208 \W. Burke White, ibid. He argues in constructivist vein that the way inicihthe relevant actors
conceive of the global system is likely to be atskepartly self-fulfilling. In other words, advagaof
robust pluralist terms is likely to mean that partar legal obligations will be created and enfdregthout
reference to or without consideration of the impatbther normative systems and priorities. Sqe%t9

209 M. Kumm “Constitutional Democracy Encounters tnetional Law: Terms of Engagement” NYU
Public Law and Legal Theory Working Papers no.2006).

210 D, Halberstam “Constitutionalism and PluralismMarbury vs Madison” (2008) Halberstam, in M.P.
Maduro and L. Azoulai (eds) The Past and the FutdrEU Law: Revisiting the Classics on the'"50
Anniversary of the Rome Treaty (forthcoming). Aedle at SSRN: http://ssrn.com/abstract=1103253

211 Jean Cohen “A Global State of Emergency or theehen Constitutionalization of International Law: A
Pluralist Approach” 15 Constellations 456-484 (2008

43



As we have seen, however, the CFKiadi, like the ECHR irBehramj adopted a strong
constitutionalist approach which was premised @ngystemic unity of the international
legal order and the regional European order, and bierarchy of legal authority within
this integrated system. The rulings of the Advedaeneral and the ECJ on the other
hand rejected a strong constitutionalist approagdting instead for a strong pluralist
approach which presented the European Communitg asparate and self-contained
system which determines its relationship to therimational order in accordance with its
own internal values and priorities rather thanéonaadance with any common principles
or norms of international law. | argue, for reasamhich are elaborated in the next
section, that a soft constitutionalist approactht® international legal order would have
provided a better framework for the ECJ to addtiessliliemma which arose Kadi than
either the strong constitutionalist approach of @i or the pluralist approach of the
Advocate General and the Court. A soft constinhdalapproach would fit better with the
aspirations of the EU as an international actor witd its professed identity as a good
international citizen, yet would not give up on tlmncerns of international
accountability and rights-protection which may havemated the AG’s Opinion or the
ECJ's ruling. Had the ECJ, as the judicial braramh this important regional
organization, invoked international law norms ratiiban only internal European
standards in refusing to implement the SC Resalutidothout further due process
guarantees, it would not only have provided a betteample for other states and
organizations contemplating the implementatiorhef N sanctions regime, but it would
also have added some substance to the rhetonmohative power Europe’.

Part 4: The EU as a ‘good international citizer?* after Kadi?

The ruling given by the ECJ iKadi seems at first glance to be a vindication for
advocates of a pluralist conception of the inteoma legal order. Not only did the Court

adopt a pluralist approach to the question of thlationship between EU law and

international law, but more significantly, the Cbur so doing - and by comparison with

the approach of the CFI - annulled the EC reguaitioplementing the Security Council

Resolutions because of their non-compliance witlividual due process rights. The
claim that a robustly pluralist approach is morkely to strengthen international

accountability seems to be supported by the judgmed its outcomé&:* The Court of

212 gee Tim Dunne “Good Citizen Europe”, InternagibAffairs 84 (2008) 13-28 above

23 |ndeed the Security Council in Resolution 18220@) of 30 June 2008 took certain steps, even élsm
steps, in response to the kind of challenges bitohgHitigants such as Kadi against UN sanctions, b
deciding that at least some parts of the ‘statesneftcase’ which Member States now provide to the
Sanctions committee when seeking the listing oingividual should be made public and placed on a SC
website, or made available for qualified releasereguest by states. The Resolution also callshen t
Sanctions Committee to make such brief ‘statemehisase’ available in respect of past listings &md
keep listings under review to make sure they dllevsrranted. It also requires Member States whoeh
been notified (ie when one of their citizens orirdividual who is located in that state has bested)) to
inform individuals who have been listed (or delijtef this fact and of whatever reasons have beatiem
public. Nevertheless, in its 2008 Report, the Atial Support and Sanctions Monitoring Team of the
Santions Committee established by the Security €bumwhile evidently concerned by the possibilibat

the ECJ might follow the Opinion of AG Maduro, sehunwilling to contemplate the establishment of
any kind of review panel which would be competémtreview the Security Council’'s decisions or
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Justice effectively ignored the Security CouncilsBlation for the purposes of its
judgment, treating the aims of the resolution asdpurposes as a matter mainly for the
EU’s political branches when implementing it. lretethe Court focused judicial
attention only on the question whether the EC immglisting measure could be said to
violate principles of the EC's internal constitutad order, without reference to any
principles of international law and without refecerto the UN or to any other entity.

Yet while the specific outcome of théadi case may be commendable from the short-
term perspective of its insistence on minimum pdocal-fairness requirements for those
whose assets are to be indefinitely frozen purst@mribe implementation of a UNSC
Resolution, the strong pluralist approach whicharpths the judgment of the Court is at
odds with the conventional self-presentation of #e as an organization which
maintains particular fidelity to international laand institutions, and it is an approach
which carries certain costs and risks for the Hle judicial strategy adopted by the ECJ
in Kadi was an inward-looking one which eschewed engagerrerthe kind of
international dialogue that has generally beengmtesl as one of the EU’s strengths as a
global actor.

Other judicial strategies were clearly availablethte Court?** In particular the ECJ
itself pointed towards what | have called a ‘softnstitutionalist’ pathway but
nevertheless chose not to take itIn paragraph 298 of its judgment Kadi, the ECJ
noted that the UN Charter leaves it to Member Stadedecide how to transpose UNSC
resolutions into their legal order. This would hgwevided a doctrinal route by which
the Court could have reached the same substamisudt (viz. reviewing or striking down
the EC’'s implementation of the UNSC freezing ordemen while adopting an

processes. See S/2008/324, paras 39-41. A propp$ahtar to make the focal point process into nudre
an independent review panel was not taken up by tlsecurity Council: see
http://www.securitycouncilreport.org/site/c.gIKWLENEG/b.2294423/

For further information on the pressure to refohm Security Council sanctions system see the “Tage
Terrorist Financing” project of the Watson Instiufor International Studies at Brown University,
http://www.watsoninstitute.org/project_detail.cfm251, which also describes the various reform effofts o
the so-called ‘Interlaken’, ‘Bonn-Berlin’ and ‘Stdwolm’ processes spearheaded by different staBee
also the report by Bardo Fassbender commissionedeobUN Secretary General’s Office for legal Advic
“Targeted Sanctions and Due Processhttp://www.un.org/law/counsel/Fassbender_study.pdiThe
Austrian Government also sponsored an initiativer@enUNSC and the Rule of Law, whose final repsrt i
entitled “The Role of the Security Council in Stgémening a Rules-based International System: Final
Report and Recommendations from the Austrian krga 2004-2008” and published by both the Federal
Ministry for European and International Affairs,dathe Institute for International Law and Justic&¥U.
See
http://www.bmeia.gv.at/fileadmin/user_upload/bmeiadia/Vertretungsbehoerden/New_York/Kandidatur
_SR/FINAL_Report_-_The_UN_Security_Council_and_fRele_of Law.pdf.

24 For an argument that there was no such other ffioutéhe ECJ to take, and that the only effective
solution to the problems of targeted UN sanctiogairsst individuals is the installation of an indegdent
administrative mechanism to review the listing afadlisting decisions made by the Security Council,
rather than ‘decentralized’ review by states anglapizations like the EC which would jeopardize the
authority of the SC and risk fragmenting the systéraanctions, see J. Reich “Due Process and iBaact
Targeted Against Individuals Pursuant to Resolufigfi7 (1999) Vol. 33 Yale J. Int'l L. 505 (2008ee
also M. Bothe “Security Council’s Targeted Sancticagainst Presumed Terrorists” Vol 6 Journal of
International Criminal Justice 541-555 (2008)
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internationally-engaged approach which drew diyeotl principles of international law
instead of emphasizing the particularism of Eursgghdamental rights. In other words,
the ECJ could have insisted on respect for basicipfes of due process and human
rights protection under international law, even mehthese were neglected within the
existing UNSC listing and de-listing proceséEs By failing to do so, the Court lost an
important opportunity to contribute to a dialoglmat due process as part of customary
international law, which would be of relevance tbe international community as a
whole and not just the European Union. Argumeniid have been advanced not only
about customary international law as a basis ferghocess protection, but also about the
references to protection of human rights in the Cizarter itself, as well as in the general
principles of international law arids cogengrinciples which were invoked by the CFI.
In doctrinal terms, the ECJ could have concludeat the Resolutions could not be
implemented as they stood, without the interpasitly the EU, within its freedom of
transposition, of a layer of due process such agrttect the interests of affected
individuals. This would have involved treating th&J)'s implementation of the SC
Resolution as an opportunity to address that aef@i>'® By focusing only on the EU’s
municipal guarantees of fundamental rights provectind ignoring international law, the
ECJ not only failed to influence an important inional debate on an issue which
currently affects every member of the UN, but #oafailed to avail of the opportunity to
develop a channel for the mutual influence of thedhd the UN legal orders The fact
that the ECJ chose the pluralist language andeasoning which it did has sent out a
clear message to other players in the internatisgpalem about the autonomy of the
European legal order, and the priority which itegivto its internally determined values.
If courts outside the European Union are inclinegards judicial borrowing, then the
ECJ's ruling in Kadi seems to offer encouragement to them to asseit lieal
understandings of human rights and their particidanstitutional priorities over
international norms, and in particular over Chapt#l resolutions of the Security
Council.

Another available strategy for addressing the d¢onéixposed by the facts of théadi
case was the approach taken by the German CoiwstalCourt in its famousSolangé
judgments” However, the ECJ eschewed the dialogic approachepred by the
German constitutional court which engaged direatligh the ostensibly conflicting

215 For a similar suggestion see Andrea Bianchi “Asi®) the Effectiveness of the UN Security Couscil’
Anti-Terrorism Measures: The Quest for LegitimacydaCohesion” n.36 above, who argues that
interpretative techniques should be perfectly adegto ensure the conformity of Security Council
resolutions with human rights guarantees whichddén be provided by states. For an argumenttlileat
UN sanctions regime itself could be made compatibith international and European human rights
standards see lain Cameron “ UN Targeted Sancti®gal Safeguards and the European Convention on
Human Rights” Nordic Journal of International Laviglume 72, Number 2, (2003) pp. 159-214.

218 Compare the views of Martin Nettesheim in “UN &éons against Individuals: A Challenge to the
Architecture of European Union Governance” (200&ywwvhi-berlin.de/documents/whi-paper0107.pdf
who argues that the claims of the UN Charter fepeet and implementation should have been “mediated
via the Member States in their dichotomous rolet aot by the EU; and that “it is not the respoitisybof

a constitutionally based jurisdiction to instruletinstitutions of other entities whether or nayttadhere

to their own legal standards. It is certainly ristduty to create a global ordre public”.

27 See in particulaBolange | BVerfGE 37, 271 (1974), [1974] 2 CMLR 540 a®dlange 1] BVerfGE

73,339 2 BVR 197/83 (1986), [1987] 3 CMLR 225.
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international regime. Instead the Courtkiadi opted for an internally-oriented approach
and a form of legal reasoning which emphasizedtrécular requirements of the EU’s
general principles of law and the importance ofabhtonomous authority of the EC legal
order.

If we look back to th&solanggurisprudence of the German Constitutional Cowttich
was considered by many observers to provide a asirsimodel for addressing the kind
of conflict at issue irfkKadi, we see that the German court’s decision — edhebiat not
only in Solange II- is expressed in a more directly dialogic andmaud-looking terms
which reflect the core elements of a soft constinalist approac'® The conflict at
issue in the German case was between a provisitimeoGerman Basic law and an EC
regulation, but in that sense also a conflict betwthe internal constitutional norms of
one political entity and the legal requirements asgd by an international or
supranational system of which the former entitg igart. In itsSolange ljudgment the
Bundesverfassungsgericht (Federal ConstitutionalrTaleclared that each of the two
organs in question - which in that case were tloasGtutional Court and the ECJ
respectively — had a duty “to concern themselveéir decisions with the concordance
of the two systems of law?’® The relationship between the EC and Germanynweas
presented by the German Constitutional Court imanghical terms, but neither was it
described in strongly pluralist or confrontatioterims. Instead the judgment emphasized
the mutually disciplining relationship between the legal systems:

“The binding of the Federal Republic of Germanydaf all member states) by the
Treaty is not, according to the meaning and spirithe Treaties, one-sided, but also
binds the Community which they establish to camy its part in order to resolve the
conflict here assumed, that is, to seek a systeiohwie compatible with an entrenched
precept of the constitutional law of the Federapi#ic of Germany. Invoking such a
conflict is, therefore, not in itself a violatiorf the Treaty, but sets in motion inside the
Europgzz%n organs the Treaty mechanism which resdlvesconflict on a political
level”.

Underscoring further the dynamic nature of this ualtrelationship, the Constitutional
Court went on to articulate expressly what it cdastd to be deficient on the EC level
with respect to the protection of fundamental riglaind it also declared that its review of
the implementation of EC measures and their corpitigtiwith fundamental rights for
this purpose was not just in the interests of tleen@@n court but “also in the interests of
the Community and of Community la%®! Subsequently in its secoSmlangeruling in
1986, the Bundesverfassungsgericht adopted a meferetitial approach (which may
have inspired the European Court of Human Rightiginent later inBosphorus v
Ireland®? ruling that, given the improvements in the EU lamrights regime since the
first Solangejudgment, the German Constitutional Court wouldlormger examine the

218 pid.

%9 golange | n. 217 above.
20 |hid.

21 pid.

22 pbove n. 54
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compatibility of EC legislation with German fundamtal rights as long as the ECJ
continued to protect fundamental rights adequétély.

The choice of the ECJ ikadi not to borrow from th&olangeapproach, but to reject any
judicial role in the process of shaping of the tielaship between the different legal
systems, and to eschew any dialogue over the pessternational law norms which the
Security Council may be required to observe, seensve been carefully chosen. More
specifically, it seems to have been deliberatelgutated by the Court as an opportunity
instead to emphasize the autonomy, authority anghrageness of the European
Community from the international legal order. Matthan being a decision which can
be understood only on its particular facts andh@ tontext of the Security Council's
growing anti-terrorist powers, th€adi judgment seems to have been chosen by the ECJ
as the dramatic moment in which to “emphaticallykenavhole on its promise®? first
delivered in its famou¥an Gend en Loosase in 1964, of an “external dimension to
European constitutionalisn®> It is this which is the most striking featuretbe Kadi
case, and it one which may well surprise those Winee assumed that the difference
between US and EU approaches to international l@s In the much greater
receptiveness and openness on the part of the Huclading its judiciary - to
international law and institutions.

In the US, as is well known, an active debate ocwts not only over the status of
customary international law and the duty of donwestiurts to apply i#2° but also, and in
spite of the language of the supremacy clause ®fGbanstitution, about the status of
international treaties in domestic 1&%. The changing nature of the scholarly debate in
the US in recent years on these fundamental dattgoestions of the authority and
status of international law to some extent mirronginging approaches within the US
political system towards international law and eggmaent. This approach is now
regularly depicted as reflecting an attitude ofeptonalism, the pursuit of unilateralism,
and a general distrust of international law anditinions?*® The power of the US in the
international realm, together with the convictidnneany Americans about the merits of

22 golange 1) BVerfGE 73, 339 2 BvR 197/83 (1986), [1987] 3 CR1225. This stance was
subsequently confirmed and even strengthened irsttenge Illjudgment of the Federal Constitutional
Court,, BVerfGE 2 BvL 1/97 of 7 June 2000.
224 Daniel Halberstam “Rethinking ConstitutionalismNiational, Supranational, and Global Governance”
(2008), manuscript on file with author.
225 Id.
228 gee the ‘revisionist’ school of foreign relatidass spearheaded by Curtis Bradley and Jack Gottismi
reflected most recently in debate over the meamhghe Supreme Court’s ruling iBosa v Alvarez-
Machain542 U.S. 692 (2004),:see Curtis Bradley, Jack &ulth and David Moore “Sosa, Customary
International Law, and the Continuing RelevanceEok” 120 Harv. L. Rev. 869 (2007); Also Jack
Goldsmith and Eric Posnef,he Limits of International LayOUP, 2006).

7 See most recently Carlos Vasquez “Treaties ad #ve of the Land: The Supremacy Clause and
Presumption of Self-execution” 121 Harv Law Revi¢2008)
228 For a small sample from a vast literature seeoldaKoh “On American Exceptionalism” 55 Stanford
Law Review 1479-1529 (2003), Peter Spiro “The NeweBeigntists: American Exceptionalism and its
False Prophets” Foreign Affairs November/Decemb200Q), See also the European Journal of
International Law symposium issue on “Unilateralisminternational Law: A US-European Symposium”
Vol 11, No.s 1 and 2 (2000), and the collectionesbays edited by Michael Ignatieff (ed)nerican
Exceptionalism and Human Righ®rinceton University Press, 2005)
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the form of government and the functioning of deraog in the US, explains in part the
cautious or skeptical approach towards internatitawa and institutions, for the reason
that the latter are perceived to be undemocraticthat they may restrain or thwart US
interests. In contrast, as indicated above, Eumopggeneral and the European Union in
particular have traditionally been associated withattitude of respect for, and fidelity to
international law and institutiorf® This has indeed become an explicit part of thesEU
self-imagé®® and a cultivated aspect of its international idgrit" It would have been
enshrined in the EU’s basic ‘constitutional’ docunjethe Treaty on European Union
(TEU), had the recently signed Lisbon Treaty erptedecessor Constitutional Treaty
come into forcé®  Art 2(5) as amended would have read:

“In its relations with the wider world, the Uniaall uphold and promote its values and
its interests and contribute to the protectiontsfcitizens. It shall contribute to peace,
security and the sustainable development of théheaplidarity and mutual respect
among peoples, free and fair trade, eradicatiopovkrty and the protection of human
rights in particular the rights of the childs well as to the strict observance and the
development of international law, including respdot the principles of the UN
Charter? (emphasis added)

Apart from these high-level constitutional and podéil commitments and declarations,
the European Court of Justice itself had also éwesal decades professed respect for

2% For a critical analysis of this tendency to castr Europe favorably see Sabrina Saffrin “The

unexceptionalism of US exceptionalism” Vol. 41 Varullt Journal of Transnational Law (2008). For a
more nuanced account of Europe’s version of exceplism, see Magdalena Lickova “European
Exceptionalism in International Law” 19 Europeandal of International Law 463-490 (2008)

For some recent examples see the 2003 Europeant@&trategy; also the speech by Javier Solana at
the Stockholm Conference on preventing genocidas®is 28 January 2004 on the EU’'s commitment to
‘effective multilateralism’. “International law is the guiding spirit and lifefdd of our multilateral system.
That system is made strong through our commitmenipholding and developing international law. The
stablishment of the International Criminal Courslslown that the multilateral system can be adaaed
strengthened to meet new challenges. We have ansibiity now to ensure that it can do its job. Waeve
a responsibility also to ensure that the UN caitglfob; that it is made effective and equippedutdil its
responsibilities. The United Nations cannot functimless we are prepared to act to uphold its mubesn
they are broken.”. Available online at http://wvenropa-eu-un.org/articles/en/article_3176_en.htm
Another e.g. in the recent speech of the EU Peesig on “The Rule of Law at National and Internagib
Levels” at the meeting of thé"&ommittee of the UN at the B2General Assembly on the UN in NY on
25 October 2007: “The European Union is deeplymitted to upholding and developing an international
order based on international law, including hunights law and the rule of law with the United Naisoat
its core. We believe that international law and thke of law are the foundations of the internation
system. Thus, the rule of law is among the conegiples on which the EU builds its internationdatens
and its efforts to promote peace, security and peoty worldwide. " Available online at
http://www.europa-eu-un.org/articles/en/article_g5én.htm
%1 gee also lan Manners and R Whitman “The DiffereBogine: Constructing and Representing the
international identity of the European union” Jalrof European Public Policy Volume 10, Number 3,
June 2003, pp. 380-404
22 The fate of the Lisbon Treaty remains uncertaitsiit was rejected by popular referendum in IreéJan
the only one of the 27 EU member states which heleferendum (on the basis that it was constitatipn
obliged to do so). However, almost every otherreémber state has ratified it, and the Irish govesmm
has proposed re-running the referendum in 2009 aithew to securing ratification of the Treaty. eSe
http://www.euractiv.com/en/future-eu/ratifying-ttgdisbon/article-170245
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international law, at least in the relatively snralimber of significant ‘foreign relations’
cases which it decided. Article 300(7) of the Efgaty provides that international
agreements entered by the EC are binding on theiCon the Member States. The
Court supplemented this by ruling consistently thrate an international treaty concluded
by the European Community enters into force, isvigions form an ‘integral part’ of
Community law?®®  As far as the effect of such international egrents which are an
‘integral part’ of the EC legal order is concern#tt Court had almost always declared,
with the notable exception of the GATT and Worlchde Organization Agreemerfts,
that international agreements entered by the EGiaeetly enforceable before domestic
courts®® In relation to international agreements to whibe EC is not party but to
which all member states are party, the ECJ tookvitw in relation to the GATT 1947
that the Community had succeeded to the obligatidribe states and was bound by its
provisions by virtue of the powers the EC had aeglin the sphere of the common
commercial policy’*® Like the GATT 1947, neither the EC nor the E¥ parties to the
UN Charter, but the Court of First InstanceKiadi had followed a similar approach to
that taken in the GATT cases by ruling that the ®&s nonetheless bound by its
provisions?®’ As far as customary international law rathenttraaties is concerned, the
Court on a number of occasions explicitly ruledtttite EC must respect the rules of
customary international law in the exercise opitsvers, that such rules bind the EC and
form part of its internal legal ordé#® And in previous cases in which the reviewapilit
of EC measures implementing Security Council ragmig arose, the ECJ, while not in
any way questioning its own jurisdiction to revielwvose implementing measures,
nevertheless expressed itself in very differemhtefrom those of the ECJ Kadi. Thus

in the Bosphorusand Ebony Maritimecases, the tone of the Court's judgment was
considerably more internationalist thanKadi, expressing concern about the ‘purposes
of the international community’ and its fundameniaterests, rather than about the
separate and autonomous nature of the EC legal.ode

23 Case 181/7Baegemar|1974] ECR 449, para. ®)pinion 1/91 (EEA Agreement[)991] ECR 6079,
para. 37.

34 The ECJ's treatment of the multilateral tradeeagnents, and the decision to treat them as ‘ndn-sel
executing’ by comparison with many other internagibtreaties, has generated a vast literature.aFor
recent collection of essays on the subject seet@eefonnekeyn , Direct Effect of WTO Law (Cameron
May, 2008), http://works.bepress.com/geert_zonnekey

2% See P. Craig & G. de Birca, EU Law'(@d), Chap. 6, section 8. See however Martin Niéien “UN
Sanctions against Individuals: A Challenge to Arehitecture of European Union Governance” (2006)
www.whi-berlin.de/documents/whi-paper0107.pdf whas hargued, following the CFI judgment kadi,
that despite the fact that the ECJ has “repeatesty the terminology rooted in a monist perceptibthe
relationship between public international law angtdpean Union law” and has “repeatedly stressed the
openness and friendly attitude of EU Law towardslipunternational law”, these are primarily semesit
and its case law on the direct effect of GATT/WT@eements in particular demonstrates that “the ECJ
clearly considers the Union as a closed systemwbjiens itself to legal acts from the outside after
thorough controls” .

2% Cases 21-24/7iternational Fruit Company NV Produktschap voor Groenten en Frulig72] ECR
1219

%7 35ee n.31 above and text.

28 Cases C-286/98nklagemyndighedenPoulsen and Diva Navigatidi992] ECR 1-6019, para. 9 and
C-162/96Racke GmbH & Co. v Hauptzollamt Maifi®98] ECR |-3655, para. 46.

29 C-84/95; Bosphorus Hava Yollari Turizm ve Ticaret AS v. Bli@i for Transport, Energy and
Communications, Ireland and othefgdgment of 30 July 1996, para 26 and C-177Eny Maritime SA
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Furthermore the general perception, fed by suchallegolitical and judicial
pronouncements, of the EU as an organization wiiaintains a distinctive fidelity to
international law has been bolstered by acadendgapular commentary. Some of this
commentary has focused on the phenomenon of Euamspa ‘soft powef*® which,
lacking the military might of the US, considersttitacan best wield a different form of
influence through persuasion, negotiation, corgiim and incentives, and by
demonstrating its bona fides as a cooperative natemal actor under international
law.2** Others have expressly drawn attention to the esispn between the EU and the
US in this respect, praising the European apprpaetisely for offering an alternative, in
international relations, to the exceptionalist amilateral approach of the U$ The
professed commitment within Europe and by the EemopUnion to international law
and international institutions has been the subjéanore cynical commentary by US
commentator$® but notably they tend to share the perceptionttr&EU and European
powers in general differ from the US in the extentvhich they are prepared to trust in
and to follow international law and institutiofi.

Conclusion
The pressing problems of accountability in therimtional realm, and in particular the

guestion of Security Council accountability for ihgpact of its actions, have been raised
again in dramatic fashion by these recent casesd&urope’s regional courts And the

and Loten Navigation Co. Ltd v Prefetto della Prmia di Brindisi, judgment of 27 February 1997, para
38: “As compared with an objective of generakiest so fundamental for the international comnyunit
which consists in putting an end to the state of wahe region and to the massive violations ofman
rights and humanitarian international law in thep&gic of Bosnia-Herzegovina, the impounding of the
aircraft in question, which is owned by an undertgkbased in or operating from the Federal Repuidlic
Yugoslavia, cannot be regarded as inappropriatisproportionate.”

240 3. Nye,Soft Power, The Means to Success in World Policblic Affairs, 2004)

241 For some of the extensive literature on Europepgirations as a so-called normative power see the
recent special issue of the journal Internatickféirs (Vol 80 issue 1, 2008) on “Ethical Powerrgpe”,

in particular the introduction by Lisbeth Aggestand the essay on ‘good international citizenshjpTim
Dunne “Good Citizen Europe” pp 13-28. For earlentributions see I. Manners “Normative Power
Europe: A Contradiction in Terms” 40 Journal ofn@oon Market Studies, 235-258 (2002) Rob Howse
and Kalypso Nicolaides “This is my EUtopia: Naivatas Power” 40 JCMS 767-792 (2002). Also Ivan
Krastev and Mark Leonard “New World Order: The Bala of Soft Power and the Rise of Herbivorous
Powers” (European council on Foreign Relations, 720@harlotte Bretherton and John Vogl€ne
European Union as a Global Actofl.ondon: Routledge, 1999) , H. Sjursen 2006. TheasUnormative'
power: how can this belfournal of European Public Policy13(2): 235-251m T Garton Ash, T (2007)
‘Europe’s True StoriesProspectIssue 131 February, 2007

242 Juergen Habermaghe Divided WegPolity, 2006).

243 E g. Robert KagarQf Paradise and Power: America and Europe in thevN&orld Order(Knopf,
2003 ) Jed Rubenfeld, “Unilateralism and Congbtindlism” 79 NYU Law Review 1971-2028 (2004).

24 For arguments which challenge the assertion that European and American approaches to
international law are so different from one anotisee R. Delahunty “The Battle of Mars and VenusyW
do American and European Attitudes to Internatidrzal Differ?” St Thomas Law School Working Paper
Series No 1744.. (2006) available at
http://law.bepress.com/cgi/viewcontent.cgi?arti8#81&context=expressaand the Op-Ed published by
Jack Goldsmith and Eric Posner in the Washingtost Ba 25 November 2008 entitled “Does Europe
Believe in International Law?”
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very different answers offered by the various Eesop judicial instances — from the
European Court of Human Rights to the EU’s Couffio$t Instance and Court of Justice
- exhibit a fascinating range of responses to thestion of the authority of international
law (and of Security Council Resolutions) withirethegional legal order. Ultimately
and perhaps surprisingly, it was the European ColuHHuman Rights which displayed
greatest deference to the UN Security Council andrawillingness to question Security
Council measures by reference to European humdmsrigorms, while the European
Court of Justice robustly refused to implement &wcurity Council measures - even
those adopted under Chapter VII — which did not gignwith EU standards of rights-
protection. The Court of Human Rights adopted twhahave termed a strong
constitutionalist approach to the internationablegrder, subordinating the ECHR to the
exigencies of the UN collective security system,ilesthe ECJ adopted a strongly
pluralist approach, treating the UN system andEhksystem as separate and parallel
regimes, without any privileged status being acedrdo UN Charter obligations or
UNSC measures within EC law.

| have argued in this article that the ECJ’s newnfib judicial pluralism inKadi has
potentially significant implications for the imagee EU has long cultivated of itself as an
actor committed to ‘effective multilateralisif*® which professes a distinctive allegiance
to international law and institutions, and whiclelseto carve out a global role for itself
as a normative power. The striking similarity beén the reasoning and interpretative
approaches of the US Supreme CourtMedellin and that of the ECJ iKadi to the
relationship between international law and the ‘dstit constitutional order’ at the very
least calls into question the conventional wisdofrthe US and the EU standing at
opposite ends of the spectrum in their embracer aésistance to international law and
institutions. Even as Europe’s political institmis assert the EU’s distinctive role as a
global actor committed to multilateralism undereimational law, and even as a future
amendment to the EU Treaties would enshrine tht'stommitment to international
law in its foundational texts, the European Cowas bhosen to use the much-anticipated
Kadi ruling as the occasion to proclaim the internat axternal autonomy and
separateness of the EC’s legal order from thenat@nal domain, and the primacy of its
internal constitutional values over the norms déinational law. Not only does the
ECJ’'s approach provide a striking example for osftates and legal systems which may
be inclined to assert their local constitutionatms as a barrier to the enforcement of
international law, but more importantly it suggeatsignificant paradox at the heart of
the EU's relationship with the international legaider whose implications have not
begun to be addressed.

25 see the “European Security Strategy: A Securefiuin a Better World”, 2003, available online at
http://consilium.europa.eu/uedocs/cmsUpload/78387.p
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