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*287 Over 40 years after Van Gend & Loos the doctrine about invoking norms of EU law is still not fully
settled. In particular there is still a lively debate on the exact scope of the key concepts of primacy and dir-
ect effect. In the following article an attempt is made to further clarify these concepts and put them in a
broader perspective that draws on both the rules for relying on EU law in national courts and the relation-
ship between EU law and international law. It is argued that direct effect is a very powerful tool allowing
individuals to enforce rights which are solely granted by EU law. It is submitted, however, that whenever
the right sought is available in embryonic form in the legal order of the Member State there is usually no
need to couch a claim in terms of direct effect. In particular, it is stressed that whenever the desired result
can be obtained by setting aside the remaining obstacles in national law, this can be done on the basis of
primacy, without there being need for the conditions for direct effect to be fulfilled and this irrespective of
the nature of the procedure in the national court.

Introduction

It may be surprising, but over 40 years after Van Gend & Loos1 or Costa v ENEL2 the debate on how and
when individuals can invoke EU law has not abated. Quite to the contrary, in the last few years the ECJ has
been presented with a string of cases exploring the limits of invocability of EU law. The apparent divergence
in approach between the submissions of the parties, the Opinions of the Advocates General and the eventual
judgments of the Court, in recent cases such as Pfeiffer,3Berlusconi,4Pupino5 or Van Parys,6 demonstrates
that this area of the law has not yet come to rest. It appears that the Court is still torn between various mod-
els, each with its own advantages and drawbacks.
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In what follows we will use those recent cases to formulate an approach that strengthens the possibilities for
invoking EU norms. Unsurprisingly, a lot of attention will be devoted *288 to Directives. However, this es-
say also aims to demonstrate how the rules applicable to Directives are but applications of broader concepts
of primacy and direct effect that apply to all instruments of EU law. The stakes are high. The rules on invok-
ing EU law are at the core of EU constitutional law. Creating further unity in this crucial field is important
for at least two reasons. On the one hand, we are confronted with more legal norms than ever, as gradually
lawyers start to discover the instruments of the third7 and even second pillar.8 If we are to avoid too much
divergence in the impact of such instruments, a more uniform approach seems welcome. On the other hand,
there is a second, albeit related reason, namely the effectiveness of EU law. Until now the ECJ could afford
to be somewhat fuzzy about the meaning of the term direct effect, a term which after all does not appear in
the EC Treaty.9 However, now that the ECJ starts to get confronted with questions as to the effect of frame-
work decisions, of which it is expressly said in Art.34 TEU that they shall not entail direct effect, the debate
takes a new turn. Any theory about invoking EU law which stresses the role of direct effect therefore has the
major side-effect of simultaneously limiting the role of third pillar instruments such as framework decisions
and decisions in the legal order of the Member States. This is not a neutral choice. One may of course argue
that the third pillar, and a fortiori the second pillar, are the realm of intergovernmental politics and that a
limited possibility for individuals to rely on EU instruments is warranted, but this is a fallacy. First, the bulk
of international law is intergovernmental in nature. Yet, this alone has never been a reason to deny that those
instruments may have important consequences in the legal order of the Member States and even the
European Community,10 consequences which can be brought about by individuals relying on these norms.
If terrorists can rely on ordinary international treaties dealing with human rights or extradition,11 there is no
sensible reason to deny them the right to invoke the binding norms adopted by an ever closer union ventur-
ing in those admittedly politically charged fields. Moreover, as the case law shows, not only the fates of
criminals or terrorists are at stake, but that of their victims, too.12 Secondly, a liberal approach towards in-
voking EU law can be grounded in a vision about the rule of law.13 One of the basic rules of a legal order
governed by the rule of law is the fact that the government itself is bound by the laws. The most effective
way to ensure this is allowing every ordinary citizen to rely on the norms created by the states--not only
against the state, but often also against his or her fellow citizens. A legal order stuffed with legal norms
which promise a reality the citizen cannot enjoy in practice, *289 eventually loses all credibility. In these
times of uncertainty about the way forward for the European Union, a more effective and result-oriented ap-
plication of EU law may well help to restore faith in the raison d’être of the Union. A more uniform ap-
proach towards invoking EU norms may thus be a welcome step in strengthening the output legitimacy14 of
the Union.

Primacy and direct effect

In the following paragraphs the various ways of invoking EU law will be examined on the basis of recent
cases with a view to drawing a more coherent picture of the ways to invoke EU law. As indicated above, we
will underplay the role of direct effect in this respect, which seems justified not only for the policy reasons
set out above, but also because of that other iconic feature of EU law: primacy.

Our starting point is simple. Since the beginning of the case law, the EC legal order has a basic conflict rule,
15 called primacy: whenever a national rule conflicts with a rule of Community law the rule of Community
law is to trump national law, irrespective of the status of that rule of national law in the national legal order
and irrespective of whether the Community rule is one of primary or secondary law. The same principle ap-
plies in the second and third pillar as well. When the Constitution was adopted the Intergovernmental Con-
ference appended a Declaration16 to the Constitution explaining that Art.I-6, which confirms that the prin-
ciple of “primacy” applies to all Union law, does not mean anything new. After all, how could it have? The
same reasons that led the Court in Costa v ENEL17 to proclaim the primacy of EC law are easily transposed
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to the EU legal order.18 The EU is similarly established for an indefinite period, and provided with its own
organs (actually the same organs as the EC), and, in a functional sense, legal personality.19 Furthermore, the
Union has practical competences, transferred to it by the Member States, allowing the Union to do such di-
verse things as adopting a *290 common definition of terrorism,20 imposing sanctions against third states,21
helping out victims of crime22 and sending troops and policemen on peacekeeping missions across the
Globe after concluding international treaties solely in the name of the Union.23 As a corollary, it can thus be
argued that in those areas the sovereignty of the Member States has been limited. From there it does not take
much imagination to submit that the Member States have thus created a legal order which is binding upon
them, even if no enforcement mechanism similar to Arts 226 to 228 TEC is available. Moreover, in light of
the duty to abstain laid down in Art.11(2) TEU and the presence of the preliminary reference procedure in
Art.35 TEU one would be hard pressed to deny that the drafters of the Treaty shared the concern that the ex-
ecutive force of EU law

“cannot vary from one state to another in deference to subsequent domestic laws, without jeopardizing the
attainment of the objectives of the Treaty”.24

In essence this resonates with the considerations of the ECJ which read into the idea of an ever closer Union
laid down in Art.1 TEU a basis for the concept of Unionstreue.25 And accordingly, it also holds true that

“it follows from all these observations that the law stemming from the Treaty, an independent source of law,
could not, because of its special and original nature, be overridden by domestic legal provisions, however
framed, without being deprived of its character as [EU] law and without the legal basis of the [Union] itself
being called into question”.26

One could think that only provisions of EU law enjoying direct effect could be awarded this type of preced-
ence. In this view, only those provisions that are intended to confer rights on individuals and which are suf-
ficiently clear, precise and unconditional could result in blocking the application of national law. This is
however not a necessity, even though primacy and direct effect are not entirely unrelated.27 It appears from
Costa that the real concern is consistency28 : to the extent that a national measure is inconsistent with EC
law, it cannot be allowed to apply over EC law. But if we take consistency seriously, there is no need for
identifying whether a provision confers rights on individuals. The only *291 thing that matters is that EC
law, and by extension EU law, puts forward an identifiable result which cannot be thwarted by incompatible
national measures. This result may often involve granting rights to individuals, but may also involve an ob-
ligation on a government to create the conditions under which rights are granted to individuals, as will al-
most always be the case with Directives. Likewise the requirements of clarity, precision and unconditional-
ity prove to be highly relative. When it comes to precedence the only question is whether a conflict can be
identified. In principle,29 if that is the case the conflicting provision of national law has to yield. This also
means, however, that the exclusion only applies to the extent of the conflict.

All this changes, however, when EU law itself grants rights to individuals, which would otherwise not exist
in the national legal order. At that stage, we are not merely concerned with removing inconsistencies from
the legal order, but with actively imposing a particular burden on an identifiable debtor for the benefit of an
identifiable creditor that would otherwise not exist. It is only then that direct effect comes into play. Direct
effect in this narrow approach therefore is the very particular way of invoking a higher norm in order to en-
force rights that were conferred upon the applicant by that norm and which would not otherwise have existed
in the internal legal order. In those circumstances, it does not suffice to stop the application of inconsistent
national law, as EU law must be put in place to fill the gaps in the national legal order. Then it does matter
whether the norm relied upon was intended to confer rights upon individuals and whether it is sufficiently
clear, precise and unconditional because, on the one hand, the norm identifies the object of the benefit
claimed and the person who must provide the benefit and, on the other hand, the norm indicates when and
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under what conditions this right can be deemed to be created in the legal order allowing for the right to be
claimed.

Distinctions along these lines are not novel. Several authors have made pleas for a renewed attention to the
primacy of EU law30 and for analysing the problem of invoking Community rights in a Hohfeldian analytic-
al framework,31 resulting in a distinction between invocability of exclusion and invocability of substitution.
32 This theory is moreover increasingly popular among the Advocates General. Foremost, there is the Opin-
ion of Advocate General Léger in Linster where he introduces the distinction *292 between “ invocabilité
d’exclusion ” and “ invocabilité de substitution ”,33 following the lead of Advocate General Saggio in
Océano Grupo Editorial.34 Since then the approach has inspired others including Advocate General Ruiz-
Jarabo Colomer35 and Advocate General Kokott.36 Even if the ECJ has never fully embraced these theor-
ies, it is submitted that the recent cases discussed below demonstrate that a distinction between substitution
and exclusion is not incompatible with the core of the Court's case law. We build further on these views and
apply them also outside the context of Directives in order to develop a more consistent theory of invocability
which can apply to any norm of EU law.

Before doing this, it is appropriate to make one final preliminary remark. Virtually all of what has been said
above in respect of how EU law affects the legal order of the various Member States can be mirrored in re-
spect of the Union itself in its relation towards norms of international law. This is hardly surprising since
Art.300 TEC and Art.24 TEU suggest the existence of a European Union which accepts a monist view of in-
ternational law.37 If this equivalence is true, however, then it should also be possible to make analogies
between the approach of the ECJ in respect of the position of international law in the EU legal order and the
position of EU law in the national legal orders. Seen from this perspective, it would appear odd if an ever
closer Union, which as we know since Van Gend & Loos38 is an autonomous legal order going beyond the
demands of ordinary international law, in practice gave less effect to its legal norms internally than it ac-
cords to norms of international law.

Ways to invoke norms of EU law

A. Interpretation of internal norms in conformity with higher EU law or higher international law

The easiest way to dispel the myth that individuals can only invoke directly effective norms before a nation-
al court is by raising the issue of interpretation in conformity with the higher norm. Any instrument adopted
by the EU institutions can be invoked by any of the parties before a national judge--or the Community
judge--in order to influence the reading that is given to a particular internal norm. The judge in turn, is under
an obligation to interpret all internal norms, as far as possible, in accordance with the higher norm.39 From
Grimaldi it follows that the higher norm does not even have to be binding.40 Accordingly, it can come as no
surprise that recently two different Advocates *293 General have suggested that an obligation exists for na-
tional judges to interpret the whole of national law in accordance with Directives, which are deemed to pro-
duce legal effects from the very day of their entry into force, and thus even before the end of the transitional
period.41 In one of those cases, Mangold,42 the Court has however largely managed to circumvent this dif-
ficult question by first reaffirming the principle of Vorwirkung of Directives as laid down in Inter-
Environnement Wallonie,43 but thereafter focusing mainly on the general principle of EC law of non-
discrimination, which of course is fully part and parcel of the EC legal order and can thus without doubt be
invoked before the national judge, also in horizontal relations. Thus the ECJ largely avoided insisting that
norms of national law must systematically be interpreted in conformity with a Directive before the end of
the transitional period.44

The obligation of consistent interpretation is grounded by the Court in the duty to co-operate in good faith,
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laid down in Art.10 TEC, which rests upon all national bodies. By doing so, the Court in Pupino45 arguably
had therefore some difficulties to apply the same doctrine in the third pillar, where no provision equivalent
to Art.10 TEC could be found.46 The Court eventually found the solution in deriving an obligation to co-
operate in good faith from Art.1 TEU.47 As a result, national law must also be interpreted in light of frame-
work decisions. Actually, the Court could have avoided this frantic search for a ground for an equivalent
provision, if it had recognised that the duty of consistent interpretation is inherent in any hierarchy of norms
and thus a simple corollary of the principle of primacy in that it is the easiest way to ensure that no incon-
sistent national laws are applied over EU law.48 In this way, the Court would at the same time have given a
uniform foundation for the otherwise uncontested duty to interpret the internal legal order of the Com-
munity, i.e. both national law and Community law, in line with international law.49

The power of a rigorously applied duty of consistent interpretation should not be underestimated as is
demonstrated by the case of Pfeiffer.50 At issue was the wellintended implementation of a Working Time
Directive in Germany, which was however flawed as it erroneously contained an exception for ambulance
drivers. On the basis of this *294 exception the German Red Cross had forced excessive hours on some of
its ambulance drivers, who were now seeking a limitation of their working hours for the future and com-
pensation for the past. To the extent that the ambulance drivers apparently had to rely directly on the Direct-
ive to enforce their claim, their case had become rather problematic. However, all problems would be solved
if national law could be construed as to already require what the applicants tried to obtain. Instead of merely
instructing the national judge to interpret his national law as far as possible in conformity with the Directive,
the Court gives some additional hints. The first one is the explicit obligation to look beyond the national im-
plementing measures to find a norm that could be interpreted to obtain the desired result and thus to look at
the entirety of national law. This is particularly useful in two situations. First in the case that no implement-
ing measures have been taken a national judge must still try to get as close as possible to the prescribed res-
ult on the basis of what is available. But secondly, this is also useful in the exact opposite case where there
is a very detailed national implementing law, but it is defective in one of its details because it introduces an
unwarranted exception. That was precisely the issue in Pfeiffer. And thus the Court gave a second hint as to
how this could work. In a somewhat cryptic paragraph51 the ECJ instructs the national court to take advant-
age of any interpretative tool or any organising principle the national legal order may have in order to undo
the effect of the exception.52 As will be argued below, a more direct solution could have been to simply re-
quire the exception to be set aside on the basis of the primacy of Community law. Yet, in all practical terms
the same result is required from the national judge53 by applying national principles in respect of the hier-
archy of norms or national interpretative rules allowing for the neutralisation of the exception.

The question arises, however, whether there are any limits to this approach. The answer is a qualified yes.
The message after Pfeiffer54 is definitely about urging boldness on the part of the national judge. Yet, three
limitations come to mind. First, it may be that the idea that the whole of national law must be read in light of
a Directive from the day of entry into force of the Directive55 may need some qualification in practice.56 In
particular, the issue may arise as to what happens if a Member State has a set of transitional measures in
mind, which may temporarily seem to go against the Directive, but which should ultimately result in better
compliance once the transitional period is *295 over. Imagine, for instance, that national trade practice law
prohibits in general terms the sale of goods that constitute a health risk and that a Directive aims to outlaw
the use of a certain chemical in paint in three years time. A Member State may well want to allow all current
producers and merchants to clear their stocks, which may result in a temporary surge in the supply of paint
with the contested ingredient, but will ensure that by the end of the transitional period all stocks have been
cleared and fully in line with the Directive no dangerous paint is being sold. If, however, the national trade
practice law is to be interpreted in line with the Directive before the end of the transitional period, it could
be used immediately to act against the sale of these types of paint. In such circumstances, there will not only
be an unnecessary financial burden for the undertakings involved, there will also be a major unsold stock
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that risks ending up in a parallel circuit, where it may be sold, albeit illegally, well after the end of the trans-
itional period.

Secondly, there is no obligation for the national judge to do the impossible. In Pfeiffer,57 the ECJ somehow
looked over the shoulder of the national judge to set out the path, but at the end of the day it is the national
judge who decides where to draw the line and thus how much “as far as possible” really is. As such, there is
no obligation to interpret national law contra legem,58 as the Court confirmed in Pupino,59 but the EU legal
order has no interest in preventing a national judge from doing so.60 However, if the national legal order has
the interpretative tools to overcome seemingly contrary provisions of national law, then the national judge
must make good use of them.61

Thirdly, there is a distinct problem of legal certainty, which is most pressing in the case of the interpretation
of criminal norms. A few years ago, the ECJ formulated the limits of consistent interpretation rather rigidly
in Arcaro where it was said that

“However, that obligation of the national court to refer to the content of the Directive when interpreting the
relevant rules of its own national law reaches a limit where such an interpretation leads to the imposition on
an individual of an obligation laid down by a Directive which has not been transposed or, more especially,
where it has the effect of determining or aggravating, on the basis of the Directive and in the absence of a
law enacted for its implementation, the liability in criminal law of persons who act in contravention of that
Directive’ s provisions”.62

This statement could have been read as considerably limiting the application of consistent interpretation in
cases where that would have been to the detriment of individuals.63 However, outside the context of the
definition of crimes, an area deserving special treatment in light of the legality principle laid down in Art.7
of the European Convention on Human Rights, not much of this is supported by the case law.64 Three recent
cases *296 serve to illustrate the point. In Centrosteel65 it could still be argued that the outcome of that
case, namely that the defendant company had to pay its agent after all, did not amount to imposing on a
private party one of the obligations of the Directive. The obligation to pay was actually the result of the free
will of the parties who had concluded the agency contract and did not flow directly from the Directive. All
the new interpretation of Italian law did was to close the loophole that would have made the contract void
under national law despite meeting the requirements of the Directive.66 However, after Pfeiffer67 it is clear
that the net result may well be the imposition of a burden directly related to the Directive. If the national
judge in Pfeiffer is successful, the German Red Cross will have to pay overtime, where no such obligation
seemed to exist before. Likewise, in a string of pending cases the solution put forward by the Advocates
General will invariably result in making the contract more burdensome for the employers.

Furthermore, even in the criminal sphere the principle of consistent interpretation has its role to play as is
evidenced by the recent case of Pupino.68 Formally no new burden is being imposed in that case: the defini-
tion of child abuse is not affected by the interpretation of Italian law in conformity with the framework de-
cision and there is no risk that Maria Pupino will be convicted because she violated a behavioural norm she
could not have known in advance, nor will a heavier sentence be imposed if she were to be found guilty. But
it is to be doubted whether she would agree that the result of consistent interpretation is not burdensome at
all. What was at stake was the following: Pupino was said to have hit some of the schoolchildren in her care
and was prosecuted for that. If Italian law alone had applied those children would have been brought into
court, subjected to cross-examination by Pupino's lawyers, possibly resulting in the children being too over-
whelmed to be reliable witnesses. That could have been the end of the case of the prosecution. But then the
framework decision is introduced. Italy had not provided for a special procedure for vulnerable witnesses in
general, but with a bit of analogous interpretation a similar procedure for sex cases could be used to obtain
the result sought by the framework decision. Thus, the children would be interviewed in a non-
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confrontational setting, probably answering more confidently to the questions asked. Admittedly, no obliga-
tion derived from the framework decision is being imposed on Pupino, but the effect of the consistent inter-
pretation on the conduct of this criminal procedure is quite real. This is not to say that the Court was not
concerned with the rights of defendants in such procedures. The judgment itself points explicitly to the need
to ensure that

“assuming use of the Special Inquiry and of the special arrangements for the hearing of testimony under
Italian law is possible in this case, bearing in mind the obligation to interpret national law in conformity
with [the Framework Decision]--the application of those measures is not likely to make the criminal pro-
ceedings against *297 Mrs Pupino, considered as a whole, unfair within the meaning of Article 6 of the Con-
vention, as interpreted by the European Court of Human Rights”.69

This, however, should not conceal the fact that the whole point of interpreting national law in conformity
with EU law in this case is to create procedural tools that would otherwise not exist and may affect the out-
come of the proceedings without therefore making them unfair.

B. Use of the higher norm in the context of validity control

1. Direct judicial review

As argued above, the principle of primacy is about avoiding inconsistencies between national norms and EU
norms,70 or between EU norms and norms of international law. Every legal order has procedures in place
where the key question is the validity of a certain norm in light of the hierarchy of norms. Even the Com-
munity with its highly under-developed hierarchy of norms71 has such a contentieux objectif, which is
hardly surprising for a legal order whose court system was inspired in part by French administrative law.
Accordingly, in the recent case about the protection of the term feta,72 none of the parties felt the need to
consider whether the basic regulation conferred rights on individuals,73 the sole issues being whether the
Commission regulation limiting the use of the designation feta74 was adopted in accordance with correct
procedures and whether the regulation contradicted the basic conditions a protected designation of origin
must meet.

Nobody would claim that Germany and Denmark were precluded from relying on the basic regulation to ob-
tain judicial review of the contested Commission act, until they convinced the Court that the provisions of
the basic regulation75 they relied on were sufficiently clear, precise and unconditional. However, once it is
generally accepted that in case of judicial review at Community level there is no need for direct effect, it be-
comes very difficult to argue that legality control in similar Member State procedures for judicial review is
precluded if the norm of reference has no direct effect in the classic sense of being intended to confer rights
on individuals and being, to that effect, sufficiently clear, precise and unconditional. And similarly, it be-
comes untenable to require direct effect if international law is used as the yardstick for the validity of a
Community act.76

*298 Addressing the international law issue first may help to put things in perspective. In the recent biotech-
nology case,77 the ECJ explicitly rejected the submission that judicial review in light of the Convention on
Biological Diversity78 was impossible as the provisions of that treaty have no direct effect “in the sense that
they do not create rights which individuals can rely on directly before the courts”.79 Indeed, the sole con-
cern for the Court was to assess whether the Directive complied with the obligations of the Community un-
der that Convention. As long as an obligation can be identified, as long as a behavioural norm for the Com-
munity can be derived from an international agreement, this agreement can serve as a norm for reference
when the validity of EC law is at stake. As a result the ECJ can also, even in the interest of individuals, as-
sess the validity of Community law in the light of international custom, without having to wonder whether
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those customary norms create rights which individuals can rely on directly before the courts.80

Admittedly, there still is the seemingly conflicting case law about the bulk of the rules relating to the WTO.
81 However, this has hardly anything to do with the absence of direct effect. There is another lower limit for
invoking a norm in light whereof the validity of a lower norm can be assessed. The norms used as yardstick
for judicial review must be,

“having regard to their nature and structure, among the rules in the light of which the Court is to review the
lawfulness of measures adopted by the Community institutions”.82

It is tempting to put this in the mould of the classic conditions of direct effect, and argue that the WTO
agreements are not intended to confer rights on individuals or are not clear, precise and unconditional. The
latter does of course not make much sense as most *299 of the provisions of, for instance, the GATT are as
clear, precise and unconditional as those of other agreements concluded by the Community, such as the EEA
Agreement, the provisions of which may have direct effect.83 The problem is not that the provisions are not
intended to confer rights on individuals84 ; it rather is that the Community as well as its major trade partners
have indicated that they wanted to remain at liberty to negotiate a political solution for violations of the
norms of WTO law. Accordingly,

“to accept that the role of ensuring that Community law complies with those rules devolves directly on the
Community judicature would deprive the legislative or executive organs of the Community of the scope for
manoeuvre enjoyed by their counterparts in the Community's trading partners”.85

In this sense the case law of the Court on the WTO is not an anomaly, the WTO agreements are anomalous.
No judicial review is possible in the light of norms that are not meant to be binding as such upon the EU in-
stitution adopting the contested act. Admittedly, there is something wicked about the idea that there may be
international agreements that have as their object norms as to which at the end of the day the basic rule
pacta sunt servanda does not apply in full. But then again, soft law is nothing exceptional. Even if interna-
tional agreements are undoubtedly binding on the entire Community and all its institutions, they are only
binding to the limits of their own terms. If the terms of the WTO agreements or any other agreement are
such that they ultimately allow for the Community to see them as political rather than legal commitments,
then such agreements do not belong to the “rules in the light of which the Court is to review the lawfulness
of measures adopted by the Community institutions”.86

At the national level the same issue arises. Here, too, a distinction is to be made between those norms that
are meant to be binding on the Member States and those that are not. Accordingly, even if national law must
be interpreted as far as possible in light of a recommendation, its validity cannot be affected by it.87 The
question whether the instrument is intended to confer rights on individuals, however, is irrelevant. Once it is
determined that the norm is intended to be binding on the government, what counts is whether an objective
line of conduct for the national government can be discerned from the EU norm. Judicial review is then
nothing other than comparing the national norm and the EU norm and finding out whether a conflict exists,
even after an attempt has been made to interpret the national law in light of the EU norm.88 If there is a con-
flict *300 the national measure is invalid, with all the consequences for both the government and any of its
legal subjects that national law attaches to that.

And thus if in Wells89 Ms Wells challenges the validity of a government issued permit to engage in mining
operations, it does not matter whether the Directive at stake confers rights on her or not. What matters is that
the Directive is binding on the government, and thus to the extent that a conflict can be found between the
behaviour of the government and the line of conduct prescribed by the Directive its administrative act has to
go. And yes there is also the unfortunate company that actually would have benefited from the permit, but is

E.L. Rev. 2006, 31(3), 287-315 Page 8

(Cite as: )

© 2012 Thomson Reuters.



now left with nothing. Yet, basically, that is not because of the Directive as such. This is inherent in the
concept of legality control.90 In this sense the annulment has indeed adverse repercussions on the situation
of third parties but without there being an obligation imposed on them91 --after all the obligation to follow a
correct procedure is not primarily imposed on the mining company but on the administrative body granting
the licence. The same would have occurred if the issuing authority had violated a norm of national law it
must respect. The fact that the norm the authority is bound by is a Directive changes nothing in this respect,
as all that matters is its binding force. One could even take the argument one step further: a refusal to give to
binding norms of Community law the same effect during judicial review proceedings as binding norms of
national law would amount to a breach of the principle of procedural equivalence.92

This of course helps us to outline some of the limits of judicial review. Foremost, the norm must be meant to
be binding on the authority taking the decision. The ECJ is for instance correct when it states in the recent
case of Rieser that during the transitional period

“the Member States were required to refrain from taking any measures liable gravely to jeopardise the at-
tainment of the result prescribed by Directive 1999/62 but that individuals could not rely on that Directive
against the Member States before national courts in order to have a pre-existing national rule incompatible
with the Directive disapplied”.93

The Directive is only, so to speak, among the rules in the light of which a national court is to review the law-
fulness of measures adopted by the Member State at the time the outcome is binding upon that state, i.e.
after the end of the transitional period.94 It is no coincidence that we mirror here the language of the WTO
cases discussed above, as the main characteristic of those agreements is that they are ultimately not con-
sidered by the ECJ to be meant to be legally binding. Similarly, one could wonder about the status of the
second and third pillar instruments. As to the third pillar, the answer is quite *301 straightforward. In light
of the express wording of Art.34(2) TEU there can be no doubt as to the binding force of decisions and
framework decisions, at least not after a possible transitional period has ended. Accordingly, the fact that
they do not have direct effect cannot prevent them from being among the rules in the light of which the
validity of a national measure can be reviewed. In respect of the second pillar, the issue is less clear-cut. But
here, too, the idea is still that common positions and joint actions are legally binding. There is admittedly no
obligation for there to be a common foreign policy as to a certain issue. However, once the Member States,
moreover usually unanimously, have taken such a common position or a joint action, these are binding.95
The same moreover must be the case for the so-called Status of Force Agreements (“SOFA”), which the EU
concludes under Art.24 TEU. The effective judicial protection of military personnel on an EU-mission in a
third state would be greatly undermined if soldiers would be unable to rely on the SOFA to block the applic-
ation of national measures that would limit the protection otherwise offered by the agreement.96

The requirement that the act must be binding ought to be qualified in one important respect. Occasionally it
happens that binding instruments explicitly refer to instruments that are otherwise not binding or indicate
that they are intended to implement them. In those instances the ECJ has accepted that individuals can in-
voke the norms to which reference is made97 or which are being implemented,98 even if otherwise they
would not be part of the rules in the light of which the Court is to review the lawfulness of measures adopted
by the Community institutions. This case law has so far mainly been developed in the context of internation-
al agreements. In this way the ECJ must sometimes review the validity of Community law in light of treaties
to which the Community is not formally a party,99 or which because of their specific nature are not strictly
binding.100 However, there may be room for a novel application of the doctrine. Until now the ECJ has nev-
er pronounced itself on the status of the Charter of Fundamental Rights of the EU. So long as the Constitu-
tion has not been adopted, it is likely that the European Union will not have a fully binding fundamental
rights catalogue of its own, despite attempts to make the Charter binding through Art.6 TEU.101 Yet, the in-
stitutions have taken up the habit *302 of making reference to the Charter whenever there may be doubts as
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to whether an EU measure may affect fundamental rights.102 In those circumstances there is a strong case
that the provisions of the Charter can be relied upon when the validity of either the legislation that contains
the reference or its implementing measures is at stake.103

2. Indirect judicial review

In the foregoing paragraphs the situation was envisaged of reliance on a norm of EU law in a national court
during proceedings designed directly to challenge the validity of a norm of national law, whatever the nature
of these proceedings: a procedure in an administrative court such as the French Conseil d’ Etat104 ; a consti-
tutional review procedure like before the Belgian Cour d’Arbitrage105 ; an administrative review procedure
before the English High Court106 ; or an anticipatory review procedure such as that at stake in Omega Air.
107 However, most national systems occasionally allow the parties to a dispute to raise issues of the validity
of norms of national law in the course of other types of proceedings. The aim of such an indirect challenge is
to ensure that a certain norm will not be applied to the dispute, thus potentially changing its outcome. In the
following paragraphs it is argued that the type of national proceedings in which the validity of a norm of na-
tional law is called into question should not determine whether a norm of EU law can be used as a yardstick
for judicial review. Accordingly, a norm of EU law should be able to be relied upon to the same effect in na-
tional proceedings which allow for indirect judicial review, also called incidental review, as in national pro-
ceedings for direct judicial review.

The Court has in the past given contradictory signals as to whether Community law can be raised between
parties so as to have a certain piece of national legislation disapplied. The strongest statement against such
an approach can be found in Arcaro, where it was stated

“that there is no method of procedure in Community law allowing the national court to eliminate national
provisions contrary to a provision of a Directive which has not been transposed where that provision may
not be relied upon before the national court”.108

*303 However, not much can be derived from this statement. The context of the case was a criminal pro-
ceeding, so basically the national court was trying to get around existing Italian law at the request of the pro-
secutor, thus at the request of the Italian State. This has little to do with incidental review. The problem is
not that Community law does not know a technique to set aside contrary provisions, even between individu-
als, as will appear below, but that in the context of a criminal proceeding the effect of the principle of
primacy needs to yield to the legality principle of Art.7 ECHR. In case the definition of the crime is the sub-
ject of debate because national law and the unimplemented or badly implemented Directive impose different
behavioural norms it is undoubtedly true that the Directive cannot as such be relied upon before the national
court and be used to clear up the controversy, as it is precisely the existence of the two conflicting norms
that is problematic from the perspective of Art.7 ECHR. This was recently reaffirmed in the case of Ber-
lusconi.109 The Advocate General had argued in favour of the thesis of the Italian prosecutors who wanted
to use the Directive to set aside the changes to the Italian accounting legislation, which was originally a cor-
rect implementation of the Directive, even at the time of the facts for which Berlusconi was prosecuted, but
which was subsequently altered with the effect of protecting the defendant.110 The ECJ does not follow the
Advocate General. However, this should not be seen as a rejection of the primacy of EC law. Actually, in
[72] of the judgment the Court recognises in so many words that the ordinary course of affairs would indeed
have been for the national legislation to be set aside:

“Admittedly, should the national courts which made the references conclude, on the basis of the replies to be
given by the Court, that the new Articles 2621 and 2622 of the Italian Civil Code do not, by reason of cer-
tain of their provisions, satisfy the Community law requirement that penalties be appropriate, it would fol-
low, according to the Court's well-established case-law, that the national courts which made the references
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would be required to set aside, under their own authority, those new articles without having to request or
await the prior repeal of those articles by way of legislation or any other constitutional procedure”.111

However, the Court parts company with the Advocate General on the impact of Art.7 ECHR. Even if there is
no problem in this case of an unclear rule at the time of the offence, as Italian law at that time was in full
compliance with the Directive, the later changes had complicated matters because of the principle of the ret-
roactivity of the milder penal law. In those circumstances Community law was to yield to the application of
Art.7 ECHR. However, where Art.7 ECHR finds no application, there is no reason to exclude a priori that
indirect judicial review could take place.

The first situation that may occur is a criminal proceeding against an individual during which the individual
wishes to challenge the law against him. At first sight there is no reason why this should not be allowed. Ba-
sically, what we are faced with is a special form *304 of estoppel. All Member State bodies are bound by
EU law. Allowing the prosecutor to win the case by relying on a national measure contrary to EU law,
amounts to allowing the state to benefit from its own breach of EU law. However, there is a limit to this kind
of estoppel. In our view, it should work to set aside government action which is contrary to the content of a
Directive. However, in Lemmens112 the defendant, accused of driving under influence, wanted to go fur-
ther: he wanted to have the evidence against him ignored because the breath analysis apparatus which had
been used to catch him had been tested on the basis of technical regulations which had not been notified to
the Commission as required by Directive 83/189.113 The Court refused to accept this thesis as the duty of
notification is simply irrelevant for the dispute. The latter duty of notification is introduced to improve the
free movement of goods, but has as such nothing to do with the way a breath analysis takes place. However,
imagine that the argument had been that the evidence was unreliable because the apparatus was not designed
in accordance with EC minimum standards. In such a case, the defendant would have fallen in the zone of
interest of EU law, and there is no reason why he should be precluded from relying on a Directive or any
other norm of EU law to have the evidence against him suppressed.

The second situation involves instances of private enforcement actions. The prime example here is CIA Se-
curity.114 Belgian trade law allows competitors to sue each other in order to enforce the fair trade rules in
virtually the same manner as the public prosecutor. In one such case a company specialised in installing
alarm systems sued another for selling alarm systems that were not in accordance with the Belgian legisla-
tion, laid down in a Royal Decree. Fully in line with Belgian procedural law the defendant contested the
validity of the Royal Decree, an administrative act, as being contrary to an EC Directive in that it imposed
certain technical requirements, which had not been notified to the Commission under that same Directive
83/189. The ECJ allowed the challenge to go ahead, even if this meant that the “prosecuting” competitor, a
private party, lost the case.

The real problem lies of course in purely private disputes, where one of the parties would be able to get on
the basis of national law the advantage the Directive promises from the other, if only the former party could
get rid of a specific obstacle existing in national law. These cases involve unwarranted exceptions or re-
quirements laid down in national law that stand between, on the one hand, the right promised by the Direct-
ive that finds some normative support in national law as well and, on the other hand, the materialising of that
right in the national legal order. It is in this context that the line between setting aside norms of national law
and deriving rights directly from a Directive becomes very thin indeed. Yet that line exists, and in several
cases the ECJ has been willing to go down this road.

Two variants may occur. The first scenario involves the setting aside of a norm that has little to do with the
obligation that is about to be imposed on one of the parties. In Unilever Italia115 the parties had agreed on a
sales contract for barrels of olive oil, with the ordinary obligations under basic contract law for the seller to
deliver the goods and *305 the buyer to pay the price. By the time the goods were delivered the buyer had
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changed his mind and rejected the goods because the barrels were labelled in violation of Italian law, so that
they could not legally be sold on in Italy. The seller rebutted the claim that the delivery was inadequate on
the ground that the Italian legislation itself was in breach of Council Directive 83/189116 as that legislation
had not been notified. The Court indeed accepted that the seller could rely on the Directive to have the Itali-
an rules set aside. As a result, the buyer had to fulfil his obligation under the contract and pay for the goods,
which he was now able to sell on. The obligation to pay, however, does not flow from the Directive, but
from the contract and national contract law. The only thing reliance on the Directive has done is to clear the
field for the application of the basic pacta sunt servanda rule of Italian contract law, by turning a delivery of
non-conforming goods for which the buyer would not have had to pay, into a delivery of conforming goods.
Unlike what is sometimes argued,117 in our view it does not therefore matter whether the conflict between
the national law and the Directive concerns a procedural requirement to notify or a substantive provision. If
in Unilever Italia the problem had been that Italian law had imposed more stringent quality norms for the
olive oil than the harmonised standard laid down in a Directive, there would have been a similar problem of
delivery of non-conforming goods, which could likewise be solved by setting aside the contested rules of na-
tional law without any effect on the “substantive scope of the legal rule on the basis of which the national
court must decide the case before it”.118 Indeed, also in this application the Directive would have been
neutral as to the rights and obligations of the private parties as they are essentially flowing from the Italian
law of sales, which is not affected by the Directive.

The second scenario, however, is most controversial and involves cases where the national legal order
provides for the right promised by the Directive, but where the national legislator has either adopted an ex-
ception or made the right subject to an additional requirement. In those cases, our thesis is that invoking the
Directive results in striking out the exception or removing this additional requirement. As a result, the ap-
plicant falls within the general terms of the national legislation and is thus entitled to what he or she is
claiming. This, too, has been done before. In Ruiz Bernaldéz119 the Spanish legislation imposed in general
on car insurers the obligation to compensate the victims of car crashes caused by a driver insured by that
company, but the legislation contained an exception, contrary to the relevant Directive,120 that an insurer
could refuse to pay compensation where the driver was intoxicated. The ECJ simply stated that the Directive
did not allow for national legislation with this exception thus suggesting to the national judge that the excep-
tion should be simply set aside. There is less and less reason for not making this the general rule. Pfeiffer121
has made clear that the national judge must *306 use every interpretational tool he has in order to do just
this: overcome an unfortunate exception and apply the remainder of the national law to the extent that this
forms a correct implementation of EC law. It has not gone unnoticed in legal literature122 that the ECJ may
ensure the same result by emphasising the effect of primacy, also in the relationship between individuals. In
our view, the main advantage of such an approach is a more uniform, effective and transparent enforcement
of EC law.

The most convincing reason not to give effect to the principle of primacy to the detriment of individuals
seems to be legal certainty. And indeed, as argued above, in the context of criminal proceedings against an
individual, primacy should not be used to have a Directive all by itself make something a punishable offence
which otherwise would not be.123 But in most instances there is no reason to make a distinction between the
possibility to invoke Directives between proceedings for direct judicial review, such as in the case of Wells.
124 and proceedings between private parties where the validity of the national legislation is incidentally
called into question because this legislation contains either an additional obstacle to the exercise of a right
that is taken over in principle in national law, as was the case in Bellone125 or an exception to such right, as
was the case in Ruiz Bernaldéz.126

Against this it could in fairness be argued that Directives are binding, but only to a limited extent in that
they require the government to change national laws which may impose obligations on individuals, but they
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cannot impose these obligations themselves. Allowing individuals to use the Directive to set aside national
law would then be equal to enabling individuals to alter the content of national law and create in the national
legal order rights which the Directive promises, but which private parties only have in so far as the national
authorities have taken the necessary steps to bring national law in line with the Directive. Accordingly, if
German law gives everyone else the right to a shorter working week provided for in the Directive, but makes
an exception for ambulance drivers, then no such right is available for German ambulance drivers. Setting
aside the exception is seen as the imposition of an obligation on their employer and the creation of a corres-
ponding right for the ambulance drivers, which previously did not exist. In such a view the setting aside of
exceptions equals the creation of rights which national law does not provide for and thus amounts to direct
effect, which for better or for worse is prohibited when Directives are invoked in horizontal situations.

However, in Wells the Court accepted that “mere adverse repercussions on the rights of third parties”127
would not prevent a norm of national law from being set aside because of a conflict with a Directive. Yet,
the “adverse repercussions” on the rights of individuals *307 when a Directive is used to set aside the na-
tional legislation do not fundamentally differ if this occurs in proceedings for direct judicial review or in
proceedings allowing for incidental review. In neither type of proceedings is the behaviour of private parties
reviewed in light of the Directive; all that is done is an assessment of the validity of national law because of
the behaviour of the legislator, which may have breached a formal requirement imposed by a Directive, such
as an obligation to notify,128 or a substantive requirement, such as the prohibition to add an obstacle to the
exercise of a right provided for in a Directive that finds its echo in national law.129 There is no reason why
the adverse repercussions of this assessment of the behaviour of the legislator should only be borne by
private parties in proceedings for direct judicial review, and not in proceedings between private parties dur-
ing which parties have the right to call into question the validity of national law.130 Whether or not the
validity of a national act is challenged directly or not will often depend on the way the various Member
States have organised their judicial system.131 Allowing for legally binding norms of EU law to be used
during proceedings for direct judicial review of a national act, despite the adverse repercussions the annul-
ment of such an act may have on the rights of private parties, but at the same time preventing such norms of
EU law from being used during proceedings between private parties where the validity of the same national
act is at stake and the adverse repercussions are not fundamentally different, only creates inconsistencies and
discriminatory distinctions, purely on the basis of the enforcement mechanism provided for by national law.

The following example illustrates the last point. Belgian law provides for two procedural routes under which
someone can bring proceedings against construction works for which the authorities have granted a permit in
breach of a Directive. In the first scenario she can sue the government before the Conseil d’Etat, where na-
tional law requires her to limit her arguments to contesting the legality of the permit. The second option
would be to sue her neighbour to enjoin him from violating her property rights by building with an invalid
permit. In the former case, the applicant is, as a matter of national law, in principle prevented from making
reference to any subjective rights and yet she can *308 rely on the Directive to challenge the validity of the
permit in line with Kraaijeveld,132Linster133 and Wells134 even if the outcome will be that the neighbour
can no longer validly go ahead with the construction works. In the second case, a different procedural route
is chosen to obtain essentially the same result: the validity of the permit in light of the Directive will be at
issue as well, but only in response to the argument by the neighbour that he has a valid permit. Yet, in this
situation the applicant is relying on her property rights under national law, which the Directive may be pro-
tecting indirectly by imposing certain procedural rules for the granting of such permits. It may well be that,
for instance, her right to an open view, or a right to the protection of certain trees does not go as far as creat-
ing a tangible right to have the view or the trees preserved, but is limited to the requirement that the view
cannot be blocked or the trees felled unless the need for this is attested through a correct legal procedure. In
such a context, the indirect judicial review of the validity of a building permit in light of a Directive impos-
ing such procedural requirements, and thus an assessment of the way the government has behaved in the
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dossier, is only a preliminary step to assessing whether a right under national law is violated. Allowing for
indirect judicial review in such a case has not the effect of imposing obligations on private parties, but only
facilitates the enforcement of pre-existing rights under national law. It is submitted that this situation there-
fore does not differ fundamentally from the instances where the Court has approved of incidental review to
facilitate the application of national trade practice law135 or of the obligation to pay the contract party the
agreed sum for his efforts.136

Similarly, a case like Pfeiffer137 can be couched in those terms. The ambulance workers in that case had not
sought direct judicial review of the German implementing legislation. Actually, it may well have been im-
possible under German law for them to do so. However, if they had been able to do so, arguably, the excep-
tion for ambulance drivers should have been annulled, even if this had entailed “adverse repercussions” on
the rights of their employer. Instead, they sued their employer to obtain a declaration on the maximum num-
ber of hours they had to work and compensation for the overtime. Essentially they were seeking the right un-
der national law to work only the limited number of hours a week as validly determined by national law. Ac-
cordingly, they were entitled to the benefit of, and their employers had to respect, whatever working hours
the German authorities had validly laid down. As Germany has adopted both a general rule, which is fully in
line with the Directive, and a specific rule for ambulance drivers in breach of the Directive, prima facie, a
conflict of norms exists. Yet, as the German authorities could not validly adopt the specific rules for ambu-
lance drivers, since they were precluded from doing so by the Directive, the only valid rules were rules ap-
plicable to employees and employers in general. As a matter of German law they were therefore entitled to
the more limited set of working hours. Again, in such an approach no new rights are created solely by the
Directive. The incidental judicial review of the German legislation in light of the Directive is but a step
along the way to determine the content and *309 scope of the rights and obligations that exist under German
law. It is not the behaviour of the German Red Cross that is being assessed in light of the Directive, but the
conduct of the German law-makers who had violated a behavioural norm binding on the Member State in
adopting the disputed exception. The behaviour of the Red Cross is only assessed in a second move, not in
light of the Directive, but in light of those rules of national law the Member State had validly adopted.

National procedural autonomy may explain why parties will or even must choose one procedural route or an-
other.138 However, the binding force of EU law as such should not be made dependent on this as well.
There is a fundamental difference between the national procedural autonomy to provide adequate remedies,
which may indeed result in differences in enforcement of EU law and the prior question whether a certain
EU norm can be invoked before the national judge. The former is as a matter of subsidiarity usually left to
the Member States and rightly so.139 The latter should be a matter of EU law, applying equally across all
the Member States, thus giving everyone as much or as little chance to rely on EU law using whatever pro-
cedural format the Member State provides for this.

C. Direct effect

One can argue that there is little difference between, on the one hand, setting aside the exception for drunken
drivers thus leaving on the national statute book an unconditional obligation for insurance companies to pay
and, on the other, the direct enforcement of such an unconditional obligation on the basis of the Directive.
This is true, and frankly that is of course the point. Ever since Foster140 and Marshall141 the ECJ has de-
vised ways around the limits put on the invocability of Directives. However, there is a difference. Let us
compare the situation in Centrosteel142 or Bellone143 with a problem under the same *310 Directive in the
Belgian legal order.144 In Bellone145 the Italian legal order did provide for the necessary compensation for
agents, however it made enforcement of this right dependent on registration in a special register, contrary to
the Directive. All that it took was striking out the additional condition in order to cut free the right that was
already contained in the national legal order. Let us now turn to the problem the Belgian courts were con-
fronted with.146 The same Directive also introduces special compensation for departing successful agents to
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reward them for the new clients they had attracted for their principal. This right was completely foreign to
the Belgian legal order. Attempts were made to somehow interpret Belgian contract law as already contain-
ing this right,147 but ultimately the highest court in civil matters had to admit that simply no such right exis-
ted in the Belgian legal order.148 No matter how many rules of national law were set aside the right would
not have been attained. And thus the only way the right could be created is by relying directly on the Direct-
ive in order to enforce a new right exclusively created by the Directive against another private party. This
cannot be done under the current case law and thus the compensation could not be awarded. It is like sawing
through the spikes of a bird cage in order to set free the bird when the little door is jammed: it only makes
sense if there is actually a bird in the cage. This is thus the essential difference: in the former case a right
that at the very least was available in the national legal order in embryonic form is being given room to fully
materialise, in the latter case the right needs to be taken directly from the higher norm and transplanted into
the national legal order.

This essay thus is not a plea against direct effect, nor is it a plea in favour of horizontal direct effect. Rather
it is an attempt to reduce the importance of direct effect to its true proportions: it is the technique which al-
lows individuals to enforce a subjective right, which is only available in the internal legal order in an instru-
ment that comes from outside that order, against another (state or private) actor. It is a highly powerful tool,
too. So powerful that both the Court's case law, most notably in respect of Directives, and the EU Treaty in
respect of third pillar instruments put limits as to whether or when it can be used. However, there is no need
to transpose the restrictions on the use of this powerful tool onto other tools which may help to achieve the
same result. It is not because a city council decides to severely restrict the use of electric hedge trimmers in
certain residential areas in light of their enormous impact on the calm and peace of the neighbourhood that
this also means that the use of a simple pair of shears is prohibited as well, even if both can be used to obtain
the same neatly trimmed hedge. And thus while restrictions may be put on enforcing a right which only ex-
ists in a norm foreign to the internal legal order, that is no reason yet to require that if the same right can be
obtained using other tools, such as consistent interpretation or primacy which do not require that a gap in the
national legal order be filled by a norm coming from outside the legal order, this route is made subject to the
same severe restrictions. Just as electric trimmers make too much noise, the impact of direct effect on the in-
ternal legal order *311 may at times be too much to bear. However, like shears, the principle of primacy
may silently cut its way through the internal legal order and thus be less disturbing.

Direct effect has a role to play and the restrictions placed on its use help to shape the various legal instru-
ments. Basically, there are two sets of restrictions. The internal restrictions define whether a certain norm is
apt to be directly effective. These are the classic criteria that the norm must be intended to confer rights on
individuals and must, to that effect, be sufficiently clear, precise and unconditional. These are criteria that
apply irrespective of the legal instrument in which the right sought can be found. There are examples of pro-
visions in Regulations which do not meet the test,149 just like there are Directives which contain norms that
do meet this test.150 In the same vein some provisions of the founding Treaties enjoy direct effect, while
others do not.

By contrast, the external restrictions depend on the type of legal instrument used. Both the case law of the
Court and the drafters of the Treaties have limited or fully excluded the use of the tool for certain legal in-
struments. Accordingly, there is a difference depending on whether the same provision is included in the
Treaties, a Regulation, a Directive or a framework decision. For the sake of argument let us assume that the
rule “every worker is entitled to receive the same pay for the same job, irrespective of the gender of the
worker” is sufficiently clear, precise and unconditional to allow for direct effect and could be laid down in
any of the various legal instruments. The rule is actually laid down in Art.141 TEC and we know from the
case law of the Court that the provision has direct effect151 and can be relied upon against both public and
private employers. If the rule were laid down in a Regulation again it would be possible, irrespective of what
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national law provided, to invoke the provisions directly against any employer. Marshall152 on the other
hand has taught us that if the same rule is laid down in a Directive, it can only be relied upon against public
bodies, even if this can be a rather broad category, until the moment the Member State has adopted correct
implementing measures. Finally,153 if the rule were to be laid down in a framework decision, the explicit
exclusion of direct effect would make it impossible to rely upon the provision, even against a public body.
This is why it is so important that under the new Constitution framework decisions and Directives would be
merged into one category of framework laws with the characteristics of Directives. To give but one example:
Art.7 of Framework Decision 2001/220 JHA provides for reimbursement by the state of the costs of victims
that are called to testify *312 during criminal proceedings.154 If a Member State has not provided for such a
right, no such reimbursement can be obtained if this rule is included in a framework decision. All this
changes if this rule is included in a European framework law, as such an instrument, like Directives, can be
relied upon against a public body.

Thus it becomes clear why a plea for so-called horizontal direct effect of Directives will not solve
everything: important rights are more and more laid down in framework decisions, which cannot be given
direct effect. Moreover, the same concerns that put limits on the application of the principle of primacy and
the duty of consistent interpretation of national law would require there to be an exception for cases in-
volving so-called inverse direct effect in criminal cases. This has become quite important in the light of the
recent judgment about the Community competence for the definition of environmental crimes.155 The direct
impact on individual defendants of this ruling will be rather limited: even if the crimes are being defined in a
Directive, in view of Berlusconi156 such defendants will not be convicted unless proper implementation has
taken place.

D. State liability

From the very beginning in Francovich,157 state liability has been considered an alternative to direct effect.
It may be recalled that Francovich was relying on a Directive against the Italian state to obtain the compens-
ation promised by the Directive. However, the provisions in the Directive were not sufficiently clear, precise
and unconditional to be invoked directly, even against the state, as it was unclear who was liable to pay the
compensation given that the Directive envisaged the establishment of a fund, which could well have been set
up without the involvement of the Italian state.158 It is therefore impossible to see direct effect and state li-
ability as mere mirror images as was seemingly done by the House of Lords in the Three Rivers case.159 In
that case the House of Lords recognised that state liability and direct effect are two different routes to en-
force the Directive, but then treated them together as if they were one because the conditions for liability un-
der both “are so closely analogous that they can be taken to…be the same”.160

However, the confusion is understandable to the extent that the first requirement, namely that the rule
breached is intended to confer rights on individuals,161 has of course something in common with the condi-
tions for direct effect. Indeed, whenever the internal conditions for direct effect are satisfied, in that a rule
exists which is intended to confer rights on individuals and which is sufficiently clear, precise and uncondi-
tional, the first *313 condition for state liability is automatically fulfilled as well. However, even if the norm
is not sufficiently clear, precise and unconditional as was the case in Francovich itself, or when the external
restrictions on direct effect, i.e. the instrument-specific restrictions, are not fulfilled there still may be
ground for liability.162 Accordingly, state liability, which is both rooted in international law163 and in the
duty to co-operate in good faith,164 which as we know from the recent case of Pupino applies both in the
EC and EU Treaty,165 can occur whenever an EU instrument can be said to confer a right on an individual,
even if not all aspects, such as the exact debtor, or the precise scope, of that right are fully defined. The
rights language thus covers a far broader reality than well-defined subjective rights.166 In practice it boils
down to whatever norm that seems to be intended to require someone to do something to improve the situ-
ation of the applicant. Therefore it comes as little surprise that the Court often finds rights in seemingly ab-
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stract provisions. To give but one example, the ECJ derived some minimal right to environmental protection
from a Directive dealing with procedures for water management,167 based on the understanding that if those
procedures are followed, individuals should be able to ensure that at least no deterioration of the environ-
ment is to occur.

As a counterweight for such a magnanimous approach there are the second and third conditions requiring a
causal link and above all a sufficiently serious breach.168 If the right conferred proves to be rather minimal-
ist then there is a fair chance that the Member State has not breached it; if the right is rather fuzzy, as even
rules that are not sufficiently clear, precise and unconditional to allow for direct effect can be invoked, then
chances are that the margin of appreciation of the Member State is equally extensive--and the wider the dis-
cretion of the Member State, the more difficult it gets to prove a sufficiently serious breach. Similarly, if the
conduct that was ultimately required from the state turns *314 out to be rather insignificant then it is not un-
likely that no causal link exists between its omission or misconduct and the damage claimed.

The same reasoning moreover applies to the liability of the Community. Since Brasserie there was meant to
be a parallelism between the conditions for state liability and the conditions for Community liability169 res-
ulting in uniform criteria for both situations laid down in Bergaderm.170 This may well be the best reason
against Member State liability in the second and third pillar: the absence of a clear ground for EU liability.
On the other hand, it may well be that in light of the requirements of effective judicial protection as laid
down in Art.6 ECHR and Art.47 of the Charter of Fundamental Rights the absence of Member State liability
may only aggravate the problems of ensuring effective access to justice in the second and third pillar. It is
true that the ECtHR in Posti and Rahko rightly observed that not all can be cured through state liability,171
but it is definitely one way of ensuring effective judicial protection in a field where the ECJ has only a lim-
ited role to play. Obviously, under the new Constitution, this discussion would become more or less obsolete
with the disappearance of the pillar structure--even if for CFSP matters still no adequate procedure before an
EU court to seek damages is available.172

In exceptional cases the restrictions on invocability of EU norms in the context of an action for damages or,
arguably, a Francovich action, could be done away with entirely to the extent that damages are sought in the
absence of unlawful conduct on the part of the Community or the national authorities. In such circumstances
the issue of invocability simply does not arise, as the legality of the Community or Member State action is
no longer at stake, so there is also no need to rely on EU law as a yardstick for review. In the opinion of the
CFI what is needed in such a context is the existence of actual and certain damage, a causal link and damage
of an unusual and special nature.173 The last condition suggests, however, that liability in the absence of
unlawful conduct on the part of the Community, perhaps, or even the national authorities, will rarely be es-
tablished.174

Conclusion

In this essay an attempt was made to reduce the concept of direct effect to its true proportions: a powerful
tool to invoke EU law, allowing individuals to enforce rights which are only available in the national legal
order because of EU law. This powerful tool has its own area of application and its own conditions for use.
However, it is also but one tool in the toolbox for invoking EU law and its conditions and limitations should
not spill over to limit the application of alternative forms of invoking EU law: consistent interpretation, state
liability and above all primacy of EU law. The proposed approach has *315 the ambition to be both uniform,
in that it even applies mutatis mutandis to the relation between the EU legal order and international law, and
ruthlessly effective, despite the constraints the case law up to this day and the Treaties themselves impose.
We submit that whenever the right sought is available in the national legal order in embryonic form, it ap-
pears possible to further develop the right through interpretation and primacy. In particular we argue that
there is no need to examine whether the conditions for direct effect are fulfilled whenever the validity of a
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norm of national law is assessed in the light of a higher norm of EU law, irrespective of whether judicial re-
view takes place during direct or indirect review proceedings. We make, however, no plea to introduce hori-
zontal direct effect or to ignore the clear statement that framework decisions do not enjoy direct effect, but
try to give the contours of a uniform model allowing both the ECJ and national courts--and ultimately the
millions of legal subjects of the Union (or at least their lawyers)--to discern more easily to what avail a par-
ticular norm of EU law can be invoked.

The first author is Judge of the Court of Justice of the European Communities; Professor of European Law,
Leuven University. The second author is Assistant at the Institute for European Law, Leuven University. All
opinions expressed are personal to the authors.
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Rahko v Finland.
172. Admittedly, the parties to the dispute were not individuals, but Member States. However, it follows
from Case C-149/96, Portugal v Council [1999] E.C.R. I-8395 that the rules for invocability are as strict for
Member States as they are for individuals.On the limited judicial protection in CFSP affairs under the
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European Parliament, Council and Commission, both cited above fn74 2nd ser., nor in any of its companion
cases was liability accepted.
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