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REVERSE DISCRIMINATION: AN UNSOLVABLE PROBLEM?

wr

Hemiig Verschueren

1. Introduction

Reverse discriminavon ocenrs when an EU citizenn finds himself or herself in a
purely internal situation of a Member State and as a result of this cannot rely on
Europeann Communiry law to obtain a certain right but only on the national Jaw of
e Member State in question. EU citizens who find themselves in a cross-border
srnation can, for nstance, mvoke Community law regarding free movement of
sersons. By contrast, citizens of a Member State who have no ties whatsoever with
mother Member State can, as Community law with regard to free movement of
persons now stands, only invoke that Member State’s law. In the same circum-
sances the latter may wrn out to be less favourable than Conununiry law. As a
resul, these citizens teel discrinuinated againse 1 their own Member States, a phe-
nomenon which 1is sometimes called 2 sicuation of ‘reverse discrimination’. The
anacceptable nature of the continuing existence reverse diserimination in Conumu-
nity law has already been addressed extensively in the literature.

In my contribution I will first analyse the reasons why reverse discrimination in
the context of the EU is a problent, in particular with regard to the tight of resi-
dence for family members of EU natonals. Indeed, EU nationals who have not
made usc of the right of free movement within the Union and find themselves in a
so-called ‘purely internal sicuadion’, cannot rely on EU law to obmin a right of
residence for the members of their family in the Member State of which these EU
nationals hold the nationality.® The contribution will then continue by exploring
the legal origins ot this phenomenon, including the relevant case law of the Euro-
pean Court of Justice, particularly its most recent rulings in 2008, such as Govern-
ment of the French Comsmnity® and Metock.® 1t further examines tentative solutions
to this problem by analysing the possibiliies which may be otfered by the EC
Treaty provisions, the natonal non~diserimination clauses, the European Counven-
tion on Human Righes or even secondary EU Jegislation instraments. { will dem-
onstrate that the problem of reverse discrimination may be tackled by initiatives

b Sce recently: E. Spuventa, Scehug the Wood despite the Trees? On the Scope of Union
Citizenship and its Constitutional Effects, 45 CMLRer (2008), p. 13-45; A. Tryfonidou,
Reverse Discrimination i Purely Internal Sitwations: An Incongruity in a Citdzen’s Europe,
3A5(1) Legal Isucs on Economic Integrasion {2008), p. 43-67 and A. Walter, Reverse Discimina-
tion and Famtly Rewijization. Nijmegen: Wolff Legal Publishers 2008,

2 This became clear for the brst time v Cases 33 and 36782, Morcon und Jhangan, [1982] ECR
1-6947 and m Cases 297788 and C-197/89. Drodzi, [1990] ECR 1-3763.

3 Case C-212006. Govenuncnit of the Frendhi Community and the Walloon Govemmenr v. The
Flemish Government, [2008] nvr (hereatter referred o as ‘Flemish care tusurane case’),

4 Case C-127708, Metock c.a., {2008] nyr.
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taken at the level of the European and national judiciary as well as at the level of
the European legislature, which means that it is not unsolvable.

Why is Reverse Discrimination a Problem?

In Metock the Court of Justice retfers to the observation by the Member States that
Directive 20047387 would lead to unjustified reverse discrimination, in so far as
nationals of the host Member State who have never exercised their right of frec-
dom of movement would not derive rights of entry and residence from Commu-
nity law for their family members who are nationals of non-member couniries.®
Apparently, these Member States are aware that a problem of reverse discrimination
could arise if the application of Community law, and in this case in particular the
provisions with regard to the right of family reunification in Directive 2004/38 as
interpreted by the Court of Justice in this ruling, would be more favourable than
the application of the national provisions in this respect. On the basis of the provi-
- sions of this directive the spouses, registered partners, the direct descendants and

the direct dependent relatives in the ascending line are the family members who

% can obrain a right to reside with an EU citizen. As far as employed or self-
employed persons are concerned, the existence of a family tie to them suffices to
grant a family member, including a third-country relative, a right of residence in
the host country. For members of the family of economically non-active persons
however. there is the condition that the EU citzen must have sufficient resources
and a comprehensive sickness insurance for himself or herself and his or her family
members. As for the condition of sufficient resources, these are considered to be
sufficient if they prevent those persons from becoming a burden on the social assis-
tance systemn of the host Member State during their period of residence.” In addi-
tion, Article 14 of Directive 2004/38 detenmnines that an expulsion ineasure shall
not be the automatic consequence of a Union citizen’s his or her family member’s
recourse to the social assistance system of the host Member State.

But these rather favourable provisions with regard to the right of family reuni-

fication cannot be invoked by all citizens of a Member State and certainly not by all
its mhabitants, as will be illustrated by the following example.

Take a number of citizens living in an ordinary street in a city like Rotterdam.

House No 1 is inhabited by a German national. He works in Holland and would
like to marry a Turkish national who is still living in Turkey. The right of tamily
reunification applicable to this couple is that of Directive 2004/38 as implemented
in Ducch law. There are only two conditions which this couple has to meet ac-
cording to this directive. There must be a bond of marriage and the German na-
tional must be employed. Even if the Turkish bride had alrcady resided in Holland

(911

6

Divective 2004738 of the European Parliament and of the Couneil of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States, OF L 138, 30.4.2004, 77; 1st corrigendum in Of L 228,
29.6.2004, 35; 2ud corrigendum (only for the English version) in O L 197, 28.7.2005, 34,
Metock, supra note 4, para 76.

Sce Articles 2 and 7 of Directive 2004/38.
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or to the marriage without having a right of residence there, she would, as soon
the marriage has taken place. obtain a right of residence in The Netherlands.®

House No 3 1s inhabited by a Dutch mational who worked in Belglum for six

snths last year. There he married a Turkish national who had lived in Turkey
a1l the marriage took place. The bride’s right of residence in Belgium was also
verned by the provisions of Directive 2004/38, in the same way as in the case of
= German-Tarkish couple in house No 1. When the Dutch natonal retumed to
otterdam with his Turkish wife, the latter obramed a right of residence under
yopean Community law, pursuant to the case law of the Court of Justice. In the
sigh case, for instance, the Court ruled that when an EU-citizen makes use of the
shr of free movement as an employed or self-employed person, marries a third-
santry national in che host country and then returns o the Member State of
hich he holds the wmationality to work there, his third-country spouse enjoys a
zht of residence there on the basis of Community law.”

House No 5 is inhabited by a Turkish employee who has been legally working
¢ The Netherlands for several years. He would like to marry a Turkish woman
‘ho resides in Turkey. This woman’s right of residence falls under Conununity
w, more specifically nnder Directive 2003/86 regarding the right of family reuni-
cation.* This directive is applicable to third-country nationals who reside lawfully
1 the tevritory of a Member State (Art. 1). However, on the grounds of Article 7
f this directive Member States are allowed to lay down some conditions. This

racle states that

‘the Member State concerned may requive the person who has submitted the
application to provide evidence that the spousor has: (a) acconnnodation re-
garded as normal for a comparable family in the sune region and which meets
the general health and safety standards in force in the Member State concerned;
{b) sickness insurance in respect of all risks normally covered for its own na-
tonals in the Member State concerned for himself/hewself and the menibers of
his/her family; () stable and regular resources which are sufficient to maintain
himself/herself and the meinbers of his/her family, without tecourse to the so-
cial assistance systemr of the Member State concerned. Member States shall
evaluate these resources by reference to their matare and regularity and may
take into account the level of minimum nadonal wages and pensions as well as
the number of family members. Member States may also require third-country
nationals to comply with integration measures, in accordance with national

law.”

So this provision leaves the Member States sonie scope for policy-making, but this
scope is defined by Community law and must be applied within this framework,
also taking into account the protection of fundamental rights, such as the right to

&  Metock, supra note 4.

9 Case C-370/90, Singh. 11992] ECR 1-4263. Sce also Case (-291/05, Eind, [2007] ECR [-
10719.

10 Directive 200,
tion, Of L. 231,

/86 of the Council of 22 September 2003 on che right to family reanitica-
3.10.2003, 12.
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family life.'" Consequently, the right of residence of the Turkish bride of the in-
habitant ot House No 5 does not fall under national law exclusively.

House No 7 is inhabited by a Dutch national who has never made use of the
right ot free movement within the EU and who would also like co marry a Tuarkish
woman who is seill hving in Turkey, Because Communiry law does not apply in
purely ingernal situations the right of residence of this bride solely depends on
Dutch law. The conditons for family reunification laid down in this national law
remain unimpaired, and in principle European Communicy law does not intervene.
Taking into account the conditions for family reunification after marriage under
Dutch law, this means in actual practice that in order to obtain a right of residence
for his Turkish bride this Dutch national has to comply with the hardest conditions
of all the neighbours. The result is thar in his own Member State he has fewer
rights than his neighbours with identical marriage plans, but who, one way or an-
other, arc able to invoke European Commumty law. And yer, this Durch national
15 an EU citizen too but as far as his third-counay wife's right of residence 1s con-
cerned he feels like a second-class citizen in his own country. It is quite possible
that he and his new wife do not meet the conditions for family reunification as laid
down in Dutch law, so that it will be refused by the Dutch authorities. This could
possibly be avoided if he went to work in another Member State for a few montbhs,
for instance in Belgium, married during his stay cthere and sent for his Turkish bride
to come over to this other Member State on the grounds of Directive 2004/38,
After some time, together with his Turkish wife, he could then return o live in
House No 7 in the smne street in Rotterdam.'” But even in this case the person
councerned could still feel a second-class citizen because he has in fact been forced
to set up a semewhat dubious U-turn construction which will no doubt cost him
money and may leave him with an uneasy feeling.

3. Legal Origin of the Problem of Reverse Discrimination and the
Most Recent Case Law of the Court of Justice

The sicuation of the four Rotrerdam peighbours makes one wouder where this
reverse discrimination in Communiry law sterns from. First of all it has something
to do with the principle of conferral in Communiry law. Article 5 EC provides that
‘the Community shall act within the limits of the powers conferred upon it by this
Treary and of the objectives assigned to it therein’. Before Community law can
intervene in a situation, the question must be asked fiest as to whether the problem
concerned falls at all within the scope of Community law, If this is not the case,
neither the provisions of Comununity law nor its principles can offer a solution for
the problem. This is how the Court of Justice put it in Uecker and Jacquet:

‘It must be noted that citizenship of the Union, established by Article 8 of the
EC Treaty {now Article 17 EC Treaty), 15 not intended to extend the scope ra-

11 See Case C-5340/03, European Parliament v. Coundl, {2006] ECR 1-3769.
Such a construction is sometimes called the Belgivm rouee’.
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tione materiae of the Treaty also to internal situations which have no Iink with
Community law. Any discrimination which nagonals of a Member Sate may
suffer under the law of that State fall within the scope of that law and must
therefore be dealt with within the framework of the intemal legal systera of
that Stace™. "

The court obviously considers this first and foremost as a ‘matter of scope’. As soon
as it has been determined thac the problemy concerned is not part of the scope of
Community law this problem camnot be solved by Community law bus instead
needs to be solved by each Member State’s own nanonal law. Meanwhile, this
principle has become scttled case law of the Court of Justice. ™

Most recently this principle was once again and most explicitly brought up for
discussion in the Flemish care insurance case. This concerned a special kind of sickness
misurance tor disabled persons, care insurance. which was established by one of the
regional authorities in Belgtum, in this case the Flemish Communicy. On the
ground of European Community law, more specifically Reguolation 1408/71 wich
regard to social security coordination'® this insurance musc also be open to em-
ploved and self~employed persons who have made vse of the free movement of
persons within the EU and are now working in this Belgian region but live in
another Member State (for instance frontier workers). The question put to the
Court of Justice by the Belgian Construtional Coutt was whether migrant em-
ploved and self-employed persons who have made use of Community law regard-
ing free movement and who work in Flanders but reside in another part of Bel-
gium (more spectfically Wallonia) should also be allowed access to this care insue-
ance on the basis of Commmunity law. The Court held the view that this was indeed
the case. !

Nonctheless, another question which also came up in this case, and quite nota-
bly so, was if Community law could force the regional authorities concerned to
grant the persons working ou their territory but residing in another part of Belgium
without ever having made use of the Community right to freedom of movement
the same rights as the emploved and selt-employed persons who had made use of
their right o treedom of movement. In ber opinion of 28 june 2007 Advocate
General Sharpston explicitly suggested to the Courrt to answer this question posi-
tively and to make short of the reverse discrimination. The AG stated that

“4f the traditional “purely internal situation’ argument is accepted, Belglan na-
tionals who have not exercised classic economic rights of freedom of move-

Joined Cases C-64/96 and C-653796. Uvcker and Jacquer. [1997] ECR 1-317 1, paragraph 23.
See for instance Case C-148/02, Garcia Amello, {2003] ECR 1-11613, pasagraph 26; Case C-
192705, Tas-Flagen and Tas, [2006) ECR 1-1045, paragraph 23 And Case C-403/03,
Schempp, [2005] ECRC[-6421, paragraph 20.

Regulation 1408/71 of the Council of 14 June 1971 on the application of social security
schemes to employed persons, to self~aimployed persons and 1o members of their familics
moving within the Community, (f L 28, 30.1.1997, 1. See the consohdated version on:
hetp:/Seuropa.enintfeur-lex/endeonsleg/main/ 197 en_197 IR 1408 _index heml),

Flewish cave misurance, supra note 3, paragraph 60,
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ment are, by the very operation of EC law (in combination with natonal law),
the only class of persons residing or moving within the Union against whom
the conditions for entitleinent to the Flemish care insurance may disciminate
with impunity. In such circumstances, a prima facic case can, it seems to the
AG, be made for saying that the group of Belgian nationals who have not ex-
ercised classic economic rights of freedom of movement nevertheless falls in
principle within the scope of EC law and/or is sufficiently atfected by its appli-

- . . ~ b
cation that they oughr also to be able to invoke EC law’.F

Because of this the AG called on the Court to consider revising its sextled case law
with regard to the non-applicability of Community law in purely interna} situations
although she was well aware thac this would amount to an overruling of previous
case law. She added:

‘There does nevertheless appear to me to be a possible arguinene — and one
that is prima facie attractive because it would help to eradicate arbitrary dis-
crimination — that citizens of the Union may rely upon that citizenship, in
combination with the principle of non-discrimination, even in purely internal
situations.” ™

Despite this explicit appeal of the AG the Court stuck to its settled case law inn its
ruling of 1 April 2008. The Court recognized that application of the legislation at
issue leads, inter alia, to the exclusion from the care insurance schemne of Belgian
nationals working in the territory of the Dutch-speaking region or in that of the
bilingual region of Brussels-Capical but who live in the French- or German-
speaking region and have never exercised their freedom to move within the Euro-
pean Community.”” The Court hastened to add that Community Jaw cleardy can-
not be applied to such purely internal situations. For the Court it is not possible to
raise against that conclusion the principle of citizeuship of the Union set out in
Article 17 EC, which includes, in particular, according to Article 18 EC, the right
of every citizen of the Union t move and reside freely within the territory of the
Member States. Thereupon the Court called to mind that it has on several occa-
sions held that citizenship of the Union is not intended to extend the material
scope of the Treaty to internal situations which have no link with Community
law.* The only possibility the Court sees fit is that the interpretation of provisions
of Communiry law might possibly be of use to the national court, having regard
too to situations classed as purely internal, in particular, if the law of the Meamber
State concerned were ro require every national of that State to be allowed to enjoy
the same rights as those which a national of another Member Stace would derive
from Community Jaw in a situation considered to be comparable by thar court.”
So the Court leaves the assessment of the reverse discrimination resulting from

17 Paragraphs 153-154 of her Opinion.

18 Paragraph 157 of her Opinion.

19 Flemish care insurance, supra note 3, paragraph 38.
20 Flemish care insurance, supra niote 3, paragraph 39.
21 Flemish rare tusurance, supra note 3, paragraph 40,
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Community Jaw to the national legal order, which in this respect may draw some
iuspiration trom Conununity law without however this having to lead o a legal
obligation. Anyway, in the meantime the Belgian Constitutional Court decided in
its ruling of 21 January 2009 that the Belglan nationals in a purely internal sicuation
who work in the Dutch-speaking region or in that ot the bilingual region ot Brus-
sels-Capital bur who live in the French- or German-speaking region are not un-
fairly discriminated because this is a consequence of the internal conferral of power
between the various regions in Belgium.*

The case law stating thar Conmunity law is not applicable in purely internal
situations with regard to family reunitication was once again explicitly confirmed
by the Court of Justice in Mefock of 25 July 2008. {n this judgement the Court
repeated, after hearing the argument of a number of Member States that this could
be a problem ot reverse discrimination, that ic s setded case law that the Treaty
rules governing, freedom of movement for persons and the measures adopted to
implement them cannot be applied to activities which have no facror linking them
with any of the situatons governed by Community law and which arc confined in
all relevant aspects within a single Member State and that any difference in treat-
went between those Union citizens and those who have exercised their right of
freedom of movement, as regards the entry and residence of their family members,
does not therefore fall within the scope of Community law.

Fot that matter, we do want to point out that from the case law of the Court
of Justice it follows that in quite a lot of cascs a rather tenuous link with the free
moventent of persans 15 considered to be snfhicient to bring the specific case within

the scope of Community law.” The existence of this kind of tenvous link is often
looked vpon as a rather arbitrary criterion for making a distinction between a situa-
tion which does and a situanon which does not fall within the scope of Conunu-

B a5
mry law. ™

4. Possible Solutions

[oes this case Taw from 2008 mean the definitve end of the discussion with regard
to reverse discrimination? Is the probleny legally unsolvable? Further on i chis
contribution T will wy and offer a number of pachs towards possible solutions for
the problent of reverse discriminacion in Conununicy law, mrernational law and
national law. Within the scope of this article these courses of action will not be
entered into 1n depth. My main mtention is to propose a number of creative solu-
tions it the discussion about the lssue of reverse discrimination.

Belgan Constitutional Court 21 Javuary 2009, judgment No 11/2009; to be consulted on:
heep: /2 www grondwettelijkhof.be/nl/ conmmon/home hml.

Metock. supre note 4, paragraphs 77-78

See tor imstance: Case C 00700, Carpenter, [2002) ECI1-6279; CGariu Avcllo, supra note 14
and Case 224/98, D Hoop, [2002] ECR 0191,

See the Hierature supra note 1.
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4.1 Euvopean Citizenship as an Extension of the Personal Scope of the
Prohibition of Discrimination on the Grounds of Nationality

On the basis of Article 12 EC any discrimination based on nationality within the
scope of the Treaty is prohibited. Article 17 EC establishes the cidzenship of the
Union saying that every person holding the nationalicy of a Member State shall be a
citizen of the Union. Since Grzelezyck the Court has kept repeating with regard to
the ban on discrimination on the ground of nationality combined with European
citizenship thar

‘Union citizenship is destined to be the fundamental status of nationals of the
Member States, enabling those who find themselves in the same sitation to

26

enjoy the same treatment in law nrespective of thetr nationality”.
JOY }

Nonetheless, as far as the meaning of Article 17 EC with regard to purely internal
situations is concerned, the Court in irs recent case law always stated that citizen-
ship of the Union is not intended to extend the material scope of the Treaty to
internal situarions which have no link with Community law.* Tt is striking that the
Court refers to the material scope of Commnunity law which was not extended
through the introduction of citizenship. However, the judgement that the into-
duction of European citdzenship has not resuited in an extension of the materal
scope must be put wwo perspective. Indeed, in the same citizenship case law che
Court also stated that if the right of free movement between the Member States {as
granted by Article 18 EC ta all EU citizens) has been used, the Member States have
to exert their competence with regard to matters which do not fall within the ma-
terial scope of the Community in such a way that this exertion can be reconciled
with the right of free movement. The Member States’ exertion of competence in
those matters which do not fall within the competence of the Conununiry may not
lead to unjustified discrimination of persons who have made use of the vight of free
movement or to an urjustified obstruction thereof (including the nationals of the
Member State concerned). For instance, in Tas-Hagen and Tas the Court of Justice
recognized that as Community law now stands. a benefit such as that in issue,
which is intended to compensate civilian war victims for physical or mental damage
which they have suffered, falls within the competence of the Member States. How-
ever, Member States nust exercise that competence in accordance with Connuu-
nity law, in particular with the Treaty provisions giving every cidzen of the Union

See for instance in particular, Case C-184/99, Grzelezyk, [2001] ECR [-6193, paragraph 31;
Garda Avello, supra note 14, paragraphs 22 and 23; Case C-224/02, Pusa, {2004] ECR I-
5763, paragraph 16; Case C-209/03, Bidar, [2005] ECR 1-2119, paragraph 31; Case C-
320/04, Turpeinen, {2006], paragraph {8 and most recently on 16 December 2008 in Case
C-524/06, Huber, 12008) nyr, paragraph 69.

27 Uecker and Jucquer, supra note 13, paragraph 23; Garcia Awvello, supra note 14, paragraph

Case C-403/03, Schempp, [2005] ECR 1-6421, paragraph 20; Tas-Hagen and Tas, supra ne :

14, paragraph 23 and Flemish care inswance, supra note 3, paragraph 39.
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the right to move and reside frecly within the territory of the Member States.™
The matter dealt with in Gardia Avello and in Grunkin and Paul was the right with
regard to a child’s surname about which the Court also acknowledged that this
Joes not fall within the scope of Community law, but that instead this competence
must be excercised by the Member States.”

So, even it a matter does not fall within the competence of the Community,
the Member States must respect the general principles of EC law, in this case the
right of free movenient of persons within the Union, in the exertion of their com-
petence. Theretore the proposition that the mntroducnon of European citizenship as
citizenship as such has not extended the material scope of Commuanity law should
be put in perspective in the light of this case law.

Striking as well is that the Court of Justice only judged about the questiorn as to
whether Article 17 EC would mean an extension of the material scope of Com-
munity law. The Court did not ke a position about the question as to whether
Article 17 EC weans an extension of the personal scope of Community law. Ap-
parcutly this did occur as a result of this provision. Before its introduction by the
Muaastriche Treaty the personal scope of the provisions of the EC Treaty, in par-
sicular with regard to those concerning the free movement of persons, was Jimited
to Member States” nationals who are (or were) active as employed or self~employed
persons.” Article 17 EC appears to have extended the personal scope of the EC
Treaty to all persons whe are nationals of a Member State, irrespective of them
having made use of the right of free movenient as economically active persons, The
Court in its case law has never explicitly confirmed this extension of the personal
scope bur neidier has it explicitly denied it. The latrer would be very difficult in-
deed. This may be the reason why the Court in its above-mentioned case law only
speaks of the extension or non-extension of the marerial scope of Communicy law
by micans of Article 17 EC.

Now, if all citizens of the Union were to fall within the personal scope of the
EC Treaty they, as persons, also would have to fall within the personal scope of
Article 12 EC which forbids all discrimination on the ground of nationality. Obvi-
ously, the issuc would alse have to fall within the material scope of Community
law, but judging by the provisions in this respect in Directive 2004/38,™ the right
of family reunification and the right of vesidence of EU citizens’ family members
clearly do so.

According to this linc of reasoning the principle of the prohibition of discrimi-
nation on the grounds of natonality in Article 12 EC would be applicable to the
right of family reunification with all EU citizens, also with those who find them-
selves in a purely internal situation. Through Article 17 they are part of the per-

28 Tus-Hagen and Tas, supra note 14, paragraphs 21 and 22. See for a comparable benefit also
Case C-499/006, Nerkotrska, {2008] nve and Case C-221/07. Zablocka- Weyhermiifier, {2008]
f1y'r.

Case C-148/02, Gurcta Avello, {20031 ECRI-11613 and Case C-353/06, Grunkin amd Punl,
[2008] nyr.

Articles 39, 43 and 49 EC Treaty.

See for aualogy Case C-85/96, Marnnez Sala, J1998] ECR [-2691, in pardcular paragraph
57.
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sonal scope of the EC Treaty, and since the right of reunification with nationals of
Member States 1s part of the material scope of Community law, the principle of
Article 12 EC applies.™ After that one would have to examine whether the non-
application of Community law with regard to family reunification, in particular che
relevant provisions in Directive 2004/38, does not amount to discriminacon on the
grounds of nationality. Acrually there is no denying that this is a matter of diret
discrimination on the ground of nadonality. The scope of Directive 2004/38 is
defined in Article 3 as "all citizens who move to or reside in a Memnber State other
than that of which they are a national and to their family members’. Here a direct
disanction is made on the basis of nationality. Indeed, ciuzens of a Member State
residing on the territory of another Member State, withour ever having migrated
within the Union, for instance because they were born in the host country and
have always lived there, do fall within the scope of this directive, as do then tamily
members for that matter.” If one assumes that every citizen of the Union falls
withiu the scope of Article 12 EC the distinction on the basis of nadonalicy in Arti-
cle 3 Directive 2004738 becomes rather problematdic.

Given the above arguments it wonld be a good move for national courts to
submit a request for a preliminary ruling to the Court of Justice when a case con-
cerning a Member State national’s right of family reunification in this Member
State with a third-country nadonal comes up. The question could then be put 1o
the Court of Justice if Articles 12 and 17 EC do not that for the family reunifica~
tion of an EU citizen with a third-country nadonal in the Member State of which
this EU citizen holds the nationality, the conditions o comply with are harder than
those that apply to an EU citizen who holds the pationality of another Member
State.

4.2 The Right Not to Use Freedom of Movement

Article 18 EC reaftirms the right of every citizen of the Union as laid down in
Asticle 17 EC to move and reside freely on the territory of the Member States. The
Court of Justice acknowledged the direct effect of this provision,” although not
without taking into account the proportional aud justified restrictions which
Community law or nattonal law of the Member States can impose in this regard.
Some have suggested that the right of fiee movement of persons within the
European Union as laid down in Article 18 EC also includes the right not o be
obliged o migrate in order to obtain rights which are grauted to migrant citizens.™
Indeed, the right of free movement is designated as a fundamental right in the case

32 Other authors oo argue in tavour of using Article 12 EC as a possibility to rectify reverse
discriminadon: see Spaventa, supra note 1, p. 32-39 and Walter, supra note 1, p. 40-41.

33 Sce Garcia Avello, supra note 14, for an example of the application of Community law to a
national of a Member State who was born in ancther Member State.

34 For the first time explicidy in Case C-413/99, Baumbast, [2002] ECR [-7091, paragraph 84:
‘As regards, in particular, the right to reside within the territory of the Member States under
Article 18(1) EC, that right is conterred directly on every citizen of the Union by a clear and
precise provision of the EC Treaty.

Walter, supia note 1, p. 38-40,
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law of the Court of Justice.® This fundamental characrer could also be interpreted
s saying that an EU citizen has the nght not to migrate between the Member
States. In the above examples we demonstrated that reverse discrimination could be
solved pracdcally if a Member State national who wants to rely on Comnmnity
law, sets up a U-turn construction by means of a temporary migration to another
Member State. There he could marry a third country-national and invoke the right
ot family reunification as laid down in Community law to obtain his spouse’s right
of residence. After that he could then return to his country of origin. Such a con-
steuction would indeed make it possible to escape reverse discrimination. But it also
implies that in order to undo this reverse discrimination a person is more or less
forced to make use of the right free movement and to go to expenses.

So one would be right in asking if Community law, and more specifically Arti-
cle 18 EC, could not be interprered in such a way that it cannot cocerce EU citi-
zens, directly or indirectly, to make use of the freedom of movement so as to undo
the reverse discrimmination. ku a number of rulings the Court of fustice stated:

‘In that a citizen of the Union must be granted in all Member States the same
treatiment in law as that accorded to the nationals of those Member States who
find theniselves in the same situation, it would be incompatible with the right
of freedom of movement were a citizen, in the Member State of which he 15 a
national, to receive weatment less favourable than he would enjoy if he had not

avatled himself of the opportunitics offered by the Treaty in relation to freedom

of movement.””’

If one were to acknowledge the right of the same treanment in the same situation
even if the person concerned has not made use of the right of free movement
within the Union, the afore-mentioned quotation should be as follows: ‘In that a
citizen of the Union must be granted in all Member States the same treatment in
law, 1t would be incompatible with the right of freedom of movement were a citi-
zen, in the Member State of which he 15 a national, to receive treatment less fa-
vourable that he would enjoy if fie had availed himself of the opportanities offered
by the Treaty in reladon to freedom of movement.’

This is a challenging proposition which definitely deserves to be put to the
Court of Justice through a request for a preliminary ruling about the correct inter-
pretation of Article 18 EC.

4.3 Iuvoking the Principle of Non-discrimination in the National Law of the
Member State Concerned

In its case Yaw the Court of Justice has always pointed out, after it had refused to
apply Commumiry law i a purely internal sizuation in a given Member Stare, that
any discrimination which nationals of a Member State may suffer under the law of

36 Sec supra note 206.
37 D'Hoop, supra note 24, paragraph 30 and Case C-224705. Pusa, [2004] ECR [-5763, para-
graph 18
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that State falls within the scope of that law and must therefore be dealt within the
tramework of the internal legal system of that State.*

In the Flemish care insurance case of 1 April 2008 the Court added that interpre-
tation of provisions of Communty law might possibly be of use to the national
coutt, having regard too 1o situations classed as purely internal, in pardcular if che
lase of the Member State concerned were to tequire every national of that State to
be allowed to enjoy the same rights as those which a national of another Member
State would derive from Conunanity law in a sitnation counsidered to be compara-
ble by that court.” It is clear that the responsibility in this regard is passed on to the
national legal system and the national courts.

Nonetheless, it is not very clear if the problem of reverse discriminaton can be
solved chrough national anti-discrimination provisions whether or not of a consti-
tutional nature. In the Flemish care insurance case the Belgian Constitutional Court
did not proceed to do so. In its judgemenc of 21 January 2009 the Constitutional
Court chooses not to apply Community law nor the legal position of EU citizens
who have exerted their right of free movement to Belgian nationals who have not
exerted their right of free movement.™

However, this judgement must be looked at in the light of the special institu-
tional context of Belgimm. The fact rthat ic did not use the solution which on the
basis of Community law applies to persons who have made use of free movement
as employed or self-emploved persons was justified by the Belgian Coustitutional
Court on the ground of the territorial conferral of power within the Belgian Con-
sticution, [n principle this does not allow the Flemish Community to extend the
scope of its legal system to persons residing in another language conmmunity. The
Flemish care insurance scheme is restricted to the inhabitaucs of Flanders and can~
not be extended to the inhabitants of another Belgian region, for instance Wal-
lonia, even if they work in Flanders. The Belgian Constitutional Court holds the
view that the hardship this causes for the latter is the result of the fact that the Wal-
loon authorities have not introduced a similar care insurance scheme far their own
inhabitants. The Flemish government cannot be blamed for this, so that, according
to the Belgian Constitudonal Court, the Flemish legislation cannot be labelled
discriminatory.

However, one cannot deduce from this judgement that the national ant-
discrimination provisions do not offer opportunities. Indeed, this case did not only
deal with aspects of discriminatuon but also with the internal conferral of power
berween the institutions of the varous regions. Apparently, the latter was of greater
rclevance to the Belgian Constitutional Court. If reverse discrimination were to be
judged purely on the basis of the national discrimination law without involving
other aspects of national law, then the national court must assess whether or not the
distinction on the grounds of nationality in national law does have an objective and
reasonable justification and that it pursues a Jegitimate aim and uses means propor-
tionate to this aim. The justification should nat relate so much to the nccessity of

38 Ulecker and Jacquet, supra note 13, paragraph 23,
39 Flewish care tnsurance, supra note 3, paragraph 40,
40 Judgment of 21 January 2009, sipra note 22,
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exerting a restrictive migration policy and preventing too easy receurse to the right
of family reunification to obtain a right of residence in the Member Stare con-
cerned. The justification must relate to che distinction made beoween EU citizens
and, more specifically, to the difference in treamment of a Member State’s own
nationals resulting from this. The fact that this distinction is the outcome of the
parallel application of the European and national legal order seems to me insutfi-
cient justification. After all, the European legal order is not alien to the pational
legal order but an integral part of it. The national authorities must explain why a
restricted right of family reunitication is not necessary for EU citizens who have
made use of the right of frec movement but is necessary for those nationals of the
Member State concerned who have not made use of this right. After that, it is up
to the national judge to decide whether or not this justification suffices.

4.4 Invoking the Enropean Convention on Human Rights (ECHR)

As mentioned above, in Merock the Court of Justice repeated that Connnunicy law
cannot be applied in a purely internal siruation. But the Court also hastened to add
that all the Member States are parties to the ECHR,, which enshrines in Article 8
the right to respect for private and family life.*! Therefore it can hardly be con-
tested that the right of family reunitication with a Member State national n a
purely internal situation falls within the scope of this provision. This is not the
place to enter at length into the meaning of Ardicle 8 ECHR for family reunifica-

tion, When family reunification is withheld or when certain conditions have to be
fulfilled it. does not automatically mean a breach of this provision.** However, the
fact that the right of family reunification with an EU citizen in a purely internal
situation falls within the scope of Article 8 ECHR does mean that thns matter also
falls within the scope of the prohibition of diserimination in Article 14 ECHR. It is
indeed settded case law of the European Court for Human Rights (BECtHR) that
this anu-discrimination provision does not lead an independent existence but only
applies if the matter at issue falls within the scope of another provision of the
ECHIX. But for that purpose 1t is not necessary that an infringement of this other
provision has been established first.” From this it follows that the prohibition of
discrimination in Article 14 ECHR applies to the night of family reunification, also
i1 situations which are purely internal to a Member State.

Article 14 ECHR also applies to discriminacion on the grounds of nationality.**
This means that any distinction on the ground of natonality between persons who
find themselves in the same situation must be tested aganst the ECtHRs case Jaw

Metack, supra note 4, parageaphs 78-79. In Akrich too the Court already referred to this pro-
vision of the ECHIL und the obligations of the Member Staces in the event of family reunifi-
cation with their own nationals: Case C~109708, Akrch, [2003] ECIL 1-9607.

See for the meaning of Article 8 ECHR for Community law also: Case C-540/03, Lirropeun
Parliamienr v. Councid, |2006] ECR 1-3769,

See for instance: ECHHIL 2& May 1985, Aidulaziz, Crbales aud Baltkandali v, United Kingdom,
paragraph 71 and ECHR 20 Seprember 2003, Koua Poirrer v, France, paragraph 36.

See for instance BECEHR 16 September 1996, Cavgusur v. Ausiria, paragraph 42 and ECHR
16 Septeniber 1996, Kowa Poivrex 12, France, paragraphi 46,
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with regard ta the prohibition of discrimination. According to the Court’s case
law, a distinction is discriminatory, for the purposes of Avticle 14, if it has no objec-
tive and reasonable justification, that is if it does not pursue a legithmate aim or if
there is not a reasonable relationship of propordonality between the means cm-
ploved and the aim sought 1o be realized. Yer, the ECtHR has always stated that
the Coutracting States enjov a certain margin of appreciation in assessing whether
and to what extent differences in otherwise similar situations justfy a ditferent
reatment. However, the ECtHR expressly added that with regard to a difference
of treatment based exclusively on the ground of nationality, very weighey reasons
would have to be put forward before the Court would regard this as companble
with the ECHR.. ¥

As regards the problem of reverse discrimimation we are clearly dealing with a
diferent treanment which is solely based on the pationality of the persons con-
cerned. As for the European legislation, as Community law and the Court of Jus-
tice’s case law now stand, this different treanment is the consequence of the princi-
ple of conferral with regard to competence, as a resule of which the Comnunity
institutions are not qualified to assess this different wearment in the light of the
principle of discrimination. But at the national level there is no problem of compe-
tence. Consequently, the different weatment on the ground of che nationality of
those concerned must be tested, in the context of the nadonal legal order, against
the obligations to which this legal order is bound, i.e. those following from Article
14 ECHR.

fv is doubtful that reverse discrimination to the prejudice of 2 Member State’s
owt citizens could withstand this test. Perhaps a justfication could be found in the
fact thar the difference in treatment is the result of the application of European
Community law which obliges the Member States to grant other Member States’
citizens certain rights with regard to family reunification with third-country nation-~
als and chac this obligation derives from the preferental status of EU cidzens in
European law.

In the Moustaquim case for instance, about the expulsion measure which Bel-
gium had taken against a third-country national, the argument was invoked that Mr
Moustaquim would be the victim of discrimination on the ground of nationalicy,
contrary to Article 14 raken together with Article 8 ECHR,, wis-d-vis juvenile de-
linquents of two categorics: those who possessed Belgian natioualicy, since they
could not be deported; and those who were citzens of another Meniber State of
the European Conununities, as a criminal conviction was not sutlicient to render
them liable for deportation. To this the ECtHR rephed that Aricle 14 ECHR
safeguards individuals placed in sinular sitwations from any discriminatory differ-
ences of treatment in the enjoyment of the rights and freedoms recognized in the
Convention and 1ts Protocols. As for the preferential wreatment givent to nationals
of the other Mcember States of the Commumues, there is for the ECtHR an objec-
tive and reasonable justification for it as Belgium belongs, together with those
States, to a special legal order. For the ECtHR the mere existence of a European

45 See, inter alia, Gaygusiez, supra note 44, paragraph 42 and Koua Poirrez, supra note 44, para-
graph 46,
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fegal order on the basis of which the Member States” nationals can claim a preter-
ential treatment entails that a third-country national who cannot invoke this prefer-
snual reatment does not find himself/herself in a similar situation as a national of a
Xtember State. Therefore this is not a niatter of discrimination or an infringement
of Article 14 ECHI. According to the ECtHR persons who are part of the legal
order of the EU are not comparable with persons who do not belong to the EU’s

3

iegal order, in particular with regard to the fice movement of persons. Indeed, the
European integration process aims at grantng a special status to nacionals of a
Member Stte who find themselves within the territory of another Member State.
This special status differs from that of third-country nationals. According to the
ECtHR the distinction on the ground of nauonality, more specifically on the
ground of whether or not a person holds the nationality of a Member State, is justi-
fied with regard to taking expulsion measurcs.

However, the legitimacy in this context of the distinction between EU citizens
and third country nationals with regard to the right of residence and of family re-
unification does not mean that the distinction which is made between EU citizens
can be justiticd by the existence of the special European legal order. In principle, all
EU citizens are part of the European legal order and can effectively make use of the
opportunities chis legal order offers. The fact that only national institutions are
qualified to settle the status of EU citizens who reside in their own State, does not
mean that those EU citizens are not part of the integration process between states
which this legal ovder aims at. Neither js it appropriate for these citizens to be
equated, just like that, to third country pationals. [n this regard the EU citizens
concerned find themnselves in “similar sitvations’. There is only a difference with
regard to the level qualified to regulate their position, more specitically the Euro-
pean level on the oue hand and the national level on the other. Nonetheless, this
does not release these levels of competence trom the obligation to respect, within
their own legal order, the principle of non-discrimination, including the obligation
following from Article 14 ECHR. In this respect we must consider that the na-
tional level has to transpose the relevant EC legal instruments into its own legisla-
tion, making both legal orders strongly mterrelated.

So, the non-application of the rules with regard to family rennification which
apply to EU citizens who do hall wichin the scope of secondary Community law,
must be justified by the Member States int the Jighe of the ECtHRs case law on
Article 14 ECHR. They must demonstrate on che merits why a restrictive policy
with regard to family reunification has to be applied to their own nacionals in a
purely internal siruation whereas a less reswictive policy can be exerted if an EU
citizen finds himself/herself in a cross-border situation. Such an obligation of justi-
fication seems to me to be a very difficult task. In my opinion the Member States
cannot hide behind the argument of the conferral of power within the European
legal order. Anyway, it would be advisable to submit these arguments to the na-
tional judge and. if need be, to bring this case before the ECtHR.

In this context we would like to mention that the Austrian Constitutional
Court has already judged that if the rules governing family reunification of EU
citizens in a cross-border sitnation, are not applied to Austrian nationals who can-
not mvoke Community law because of the purely internal situation, this is a breach
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of Articles 8 and 14 ECHR.* For the Austrian Constitutional Court there is no
objective justification for this difference in treatment.

4.5 Amending Secondary Community Law

A last line of action I would like to explore in this contribution is the possibility of
amending secondary Community Jaw. The fact that Community law with regard
to the right of family reunification for EU cinizens is not applicable to natonals of a
Member State who find themselves in a purely internal situation in their own
Member State is laid down in Article 3 Directive 2004/38. The article states that
the scope of this divective is restricted to ‘all citizens who move to or reside i a
Member State other than that of which they are a national and to their family
members’. Removing the words “other than that of which they are a national’
would be sufficient to end the reverse discrimination.

[t goes without saying that in order to remove these words and to make this di-
rective applicable in purely internal situatons one of the legal bases of this direc-
tive, more specitically Articles 12, 18, 40, 44 and 52 EC must be appropriate. As
explained above, according to the present case law of the Court of Justice the pro-
visions with regard to the free movement of persons {Articles 18, 40, 44 and 32
EC), both cconomically active and economically inactive persons, can ouly be
applied in cross-border situations, We are indeed dealing with provisions in the EC
Treaty that refer to the free movement between Member States in which, in prin-
ciple, a cross-border element 15 required.

As such, this is not the case with Article 12 EC which refers to the prohibition
of discrimination on the ground of nationality. 1f the Court of Justice, as suggested
above in point 4.1, should allow the distinction on the ground of nationality with
regard to the right of family reunification depending on whether the person con-
cerned is an EU citizen or a Member State’s own national, to fall within the scope
of this Treaty provision then there is nothing preventing the Cammunity legislator
to remove the words in qoestion from Article 3 Directive 2004/38 by invoking
this legal basis. Actually, if Article 12 EC would be applicable to EU citizens in
purely internal situations, excluding these citizens from the scope of Article 3 Di-
rective 2004/38 because of their nationality avould be in contravention of this
Treaty provision.

[f it should not be accepted that Article 12 EC is applicable to these purely -
ternal situations, then there is still another possibility to make an end to reverse
discrimination with regard to the right of family recunification by way of secondary
legislation.

Directive 2003/86 on the right to family reunification of 22 September 2003
determines the rights with regard to family reunification with third-country naton-
als. The purpose of this Directive is to determine the conditions for the exercise of
the right to family reunification by third-country nationals residing lawfully in the
territory of the Member States (Article 1). The scope of this directive 1s restricted

46 Vertassungsgerichtshof 17 June 1997, No 13592796, to be consulted on hup://wwiw. ds,
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to the right to family reunification with third-country nationals, meaning that the
Member States’ own nationals cannot rely on this for obraining a right of residence
zor their third-country relatives.

Furthermore, it is quite striking that contrary to Directive 2004738 there is no
requitement of a cross-border element i the sense of Community law to make
Directive 2003/86 applicable. if the sitnatdon of the third-connuy national at issue
15 restricted to one Member State and therefore a matter of a purely internal situa-
don in that Member Stace, this directive remains applicable. There is no problem
with regard to the legal basis here. The legal basis of Directive 2003/86 is to be
found i1 Title 1V EC Treaty, more specifically in Article 63 (3) a. On the basis of
this provision the Council

‘shall adopt measures on muigration policy within the [...] area of conditions
of entry and residence, and standards on procedures for the issue by Member
States of long-tenin visas and residence permits, including those for the purposce
of family reanion’.

So this concerns policy 1nstruments with regard to the inmmigration from third
countries for which as such no cross-border element within the EU is required.
Contrary to the final text of Directive 2003/86, the European Commission in its
original proposal had suggested to include the tamily reunion of third-counry
nationals with nationals of the Member States in the Directive. Article 1, as pro-
posed at the time, was worded as follows:

“The purpose of chis Directive is to establish a right to fanily reunification for
the benetit of third-coungry nationals residing lawtully 1 the territory of the
Member States and citizens of the Union who de nor exercise their vight to free nmove-
ment." "

{1 the text approved by the Council of Minsters the reference to the nationals of
the Union was left out. This 1s said to liave happened at the request ot a few Mem-
ber States which were not prepared to give up their treedom of policy regarding
tamily reunification with their own nationals,. However, there was no problem
with the legal basis as such. Indeed, the terms of Article 63 (3)a EC speak of imimi-~
gration measures with a view to family reunification, meaning the immigration ot
third-country nationals from outside the EU. 1n this provision the third-country
relacives of the Member States” own nationals are not excluded and neither is there
a reterence to the necessity of an internal EU cross-border clement.

The Europcan legislator, more specifically the Council on a proposal from the
Commission, can, on the basis of this Treaty provision adopt secondary Commu-
nity law with regard to the family reunification with EU citizens who have not
made use of the right to free movement within the EU. If the political will exists
antong the Commission to submit a proposal hereto and among the members of
the Council to accept this proposal unanimously (see procedure Article 67 EC), the

47 Sec COM (1999) 638 fAinal of 20,12.1999,
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legislator could stil] extend ave w 'v‘tizcm of the Union who do not exce-
cise their right to tree mrovemens’. soblem is that this way the reverse dis-
crimination vis-a-vis EU s who r. made use of the nght to free move-
ment is not lifted at all. The fau gory can contie to make use of the rights
oftered by Directive 2004 i d ro family reunification and which go a
lot further than what wou : ed 10 them by Directive 2003/86. Indeed,
this directive leaves the k'za sber States more policy scope with regard to, for in-
stance, imposing condinions wers Like accommeodation, health insurance and
stable and reguolar resour saver, the definigon of family mentbers in Di-
rective 2004/38 is br in Directive 2003/86, for instance with regard
to the registered non-married s, Without wanting ro analyse in detail the

wves, | think it is quite clear that the extension
of the personal scope ¢ 0T} (03786 o EU cidzens who have not made use
of the right o free nov tthin the Union, 15 not such that it would eud
reverse discrimination w seard 10 the oght of family reunification.

However, there s ;sz er possibiliny of doing this. Should it tomn out not to be
possible to extend Divective 200:4/38 0 family reunification with EU citizens who
have not made use of the right w0 free movement within the Union on the ground
of the legal bases of this direcdve imelf (in particular Articles 12, 18, 40, 44 and 52
EC Treaty) then this could be done by way of Article 63(3)(a) EC. More specifi-
cally this could be done by wav of a separate directive, which only coutains one
provision and could be adopred on this legal basis. This provision would have to
state that the provisions in Directive 2004/38 with regard to the family members of
EU cirizens also apply w0 fanithy members of EU citizens who have not exercised
their right of free movement and who reside on the territory of the Member State
of which they hold the nadonalitv. Such a bridging construction to extend the
scope of a secondary nstrumen: of Community law with regard to the free mave-
ment of EU citizens within the Union through a legal basis from Title IV EC
Treaty has already been used in the recent past. In this way Regulation 85972303
of 14 May 2003% extended che scope of the Community’s social secutity coordina-
tion for migrant workcls and self-employed persons in Reguladon 1408/71 o
third-counrry nationals. Regulation 1408/71, based on Aracle 42 EC as such only
applies to nationals of the Member States and their family members. To extend the
personal scope of Regulation 1408/71 to third-country nationals, Regulation
85972003 only needed one substantial provision, which states that

@
¥
i

‘the provisions of Regulation (EEC) No 1408/71 {...] shall apply to nationals
of third countries who are not already covered by those provisions solely on
the ground of their navonality, as well as to miemnbers of their families and to
their survivors, provided they are legally resident in the territory of a Member

Compare Article 7 Directive 2003/86 and Articles 7 and 14 Directive 2004/ 38.

Compare Article 2 Directive 2003/86 and Article 2 Directive 2004738,

Regulation 859/2003 of the Council of 14 May 2003 extending the provisious of Regula-
ton 1408771 and Regulation 574/72 to third counmy naonals who are not already covered
by thase provisions solely on the ground of their nationality, O] L 124, 20.5.2003, 1.
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State and are in a situation which is not confined in all respects within a single
Member State’.

So we are clearly dealing with a bridging reguladon whose only purpose is to allow
all provisions of another regulation which because of its legal basis is Hmited to the
nationals of Member States, to be extended to third-country nationals and this by
way ot a legal basis from Titde [V EC Treazy, more specifically Article 63(4) EC.

The condition that the third-country national concerned is not allowed to be
in a sitnation which is not confined in all respects within a single Member State is a
consequence of the legal basis itself of this bridging regulation. Article 63 (4) EC
speaks of the competence of the Council to take measures defining the rights and
conditions under which nationals of third countries who are legally resident in a
Member State may reside 1in other Meniber States. To take measures on the ground
of this legal basis a cross-border element within the EU is required. However, the
latter condition does not follow from Article 63 (3) (1) which only mentions inumi-
gration from a third country without the necessity of a cross-border element within
the EU. Because of this the extension of Directive 2004/38 to family members ot
EU citizens in a purely internal sitnation on the basis ot Article 63 (3) (a) is possible
by means of this kind of bridging directive. Through secondary legislation such a
directive would end the reverse discrimination with regard to family reunification.
lt goes without saying that the approval of such a directive depends on the political
willingness of the European Commission to subinit a relevant proposal in accor-
dance with Artcle 67 EC and of the willingness of the Council to approve this
proposal unanimously. It 1s unclear whether or not that political willingness exists,
but in my view there are no legal objections against such a solution. Furthermore,
the legal Dasis of Article 63 (3) (a) EC has been taken over in Article 79 of the new
Treaty on the Functioning of the European Union.> This Treaty will enter into
torce after the rasification of the Lisbon Treaty. On the basis of this provision such
secondary legislation can be adopted by the European Parliament and the Council
under the ordinary legistative procedure, including the rule of qualified majority
vorting n the Council

5. Conclusion

Excluding EU citizens in a purely internal situation from the right of family reuni-
fication which is accorded to EU citizens in a cross-border situation, leads to in-
comprehension and to the feeling among the former that in their own Member
States they are treated worse than the nationals of other Member States. Reverse
discrimination, this is called. Recently the Court of Justice has explicitly acknowl-
edged the problem of reverse discrimination in a number of cases, but so far the
Court has failed to give an adequate response to this.

In this contribution | have presented a number of lines of reasoning to find a
legal solution for this problem. more specifically the possibility of reinterpreting the

31 Fora consolidated version of this Treary: OF C 119, 9.5.2008.
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\\\\\\\\\ application of Articles 12, 17 and 18 EC Treaty wich regard to the prohibition of
,,,,,,,,, L : disceimination based on unationality, European cruzenship and the right to move
and reside freely within the Umion. All EU citizens, including those who find
themselves in a purely internal situatdon, should be able to rely on the prohibition
of discrimination based on nadonality and thev should also be able to invoke the
right not to be obliged to migrate if they want to claim the statns which applies to
those EUJ citizens who have made use of the right to free movement.

Apart from thart, the non-discrimination provisions in the national legal order
of the Member States themselves and in pardicular the constitutional provisions
herein may ofter a way out. In addicion, the application of Articles 8 and 14
ECHR and more specifically the ban on discrimination on the basis of nationality.
offers the national judges and, if need be, the ECtHIX the possibility to undo the
reverse discrimination with regard to family reunification.

And fally, reverse diserimination could also be ended by amending the
Comniunity’s secondary legislation, more specifically by using Ardicle 63 (3) (a) EC
Treaty as a legal basis.

Reeverse discrimination is not an unsolvable problem.




