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A new fundamental rightsregime for the European Union -
the Charter of Fundamental Rights

I. Introduction
e an up-to-date European fundamental rights regime for the 21% century

1. Why aCharter of Fundamental Rights for the European Union?
e concretisation of the common fundamental values, on which the EU isfounded (cf. art. 2 EU Treaty)
¢ expression of the own identity of the EU as a political entity

2. Thehistory of the Charter
¢ the making by the Charter Convention in an open process under participation of the civil society (1999/2000)
e proclamation as a political declaration (2000), immediate exploration by legal science, few adjustments by the
European Convention (2002/03) and upgrade to binding law by the Treaty of Lisbon (2007/09)

Il1. Thelegal significance of the Charter

1. Thefield of application of the Charter (art. 51)
e member states only bound when implementing EU law or interfering with economic fundamental freedoms
o exemptions for the U.K. and Poland: "all animals are equal, but some animals are more equal than others'...

2. Thebinding effect of the Charter
e alimited, indirect effect in the past: neither a source of law nor alegitimate source of inspiration for the ECJ
(cf. the old art. 6(2) EU Treaty), but an aid to interpretation of secondary law

a) The Charter as part of primary EU law
o directly applicable and enjoying primacy
e not extending EU competences or the field of application of EU law (art. 6(1) EU Treaty, 51(2) ChFR)
e interpretation"with due regard" to the explanations of the Praesidium (cf. preamble, art. 52(7))

b) The significance of the Charter for the European Court of Justice
o the challenge to build up differentiated and sophisticated, text-based dogmatics of fundamental rights
e in case of failure: intervention of the constitutional courts of the member states?

¢) Thesignificance of the Charter for the lawyersin the member states
o the legal obligation of the courts and authorities to consider the Charter when executing or enforcing

EU law or national law that implements EU law

o the (limited) legal obligation to interpret EU and national law in the light of the Charter

3. The Charter and the additional protection of fundamental rights under art. 6(3) EU Treaty
e completion or sabotage? Art. 6(3) cannot serve as a basisto limit or counterbalance Charter rights

4. The Charter in the parallelism of fundamental rights regimes
o parallel protection of human rights at international, pan-European, European, national (and regional) level

a) General aspects
e intensified protection through cumulative requirements, parallel operation without correlation or inter-
ference, mutual influence of interpretations
b) Conflicts between the Charter and other fundamental rights regimes?
¢ low potential, even with regard to fundamental restrictions (e.g. art. 3(2)) or duties of protection

c) Conflicts between secondary EU law that complies with the Charter and other fundamental rights
regimes
e due to the primacy of EU law, higher national standards cannot be forced through; but conflicts can be
avoided by atransfer of doctrine from the national to the European legal order

I11. The Charter of Fundamental Rightsin a nutshell

1. Afirstoverview

o clear structure based on an innovative but not flawless classification of the fundamental rights

o rights modelled on the ECHR and its protocols or drawing on the Treaties, international treaties, national
constitutions and ECJ jurisprudence

o distinct anti-neoliberal approach (social rights, horizontal effect, restrictions on business activities)

e many innovations: e.g. fundamental restrictions of biomedicine (art. 3(2)), prohibition of trafficking in human
beeings (art. 5(3)), freedom to conduct a business (art. 16), cultural, religious and linguistic diversity (art. 22),
rights of the elderly (art. 25) and of persons with disabilities (art. 26)




2. General aspects of the protection of fundamental rights as provided by the Charter

a) A wide but incomplete guaranty of freedom
¢ no general freedom of action (art. 6 only concerns physical freedom)

b) A poorly conceived system of fundamental rights limits (art. 52)
¢ an undifferentiated general limitation clause for most (but not all) of the rights that confines itself in sub-
stance to reflect the often criticised jurisprudence of the ECJ (sect. 1)
e atransfer of the archaic limits from the ECHR to corresponding Charter rights, limiting the protection of
these rights to the level provided for in the ECHR (sect. 3)
¢) A range of provisionswith direct horizontal effect
¢ fundamental prohibitions (cf. art. 3(2), 5(3), 32(1)) and positive obligations (cf. art. 24(1, 2))
d) Thelimited legal essence of the social rights
e some rights are only a " normative shell", referring in substance to other sources

e) Objectives of the Union disguised as fundamental rights (art. 37, 38)
e not subjective rights but objective principles that should be located in Part One, Titel || FEU Treaty

3. A sdlection of problems concerning individual fundamental rights
o restrictibility of human dignity? (— art. 1)
e capital punishment in times of war? (— art. 2(2) ChFR, art. 2 ECHR Protocol no. 6)
o the limits of the freedom of the arts and sciences: art. 52(1) ChFR or art. 10(2) ECHR? (— art. 13)

IV. Conclusion

Excerpt from the Treaty on European Union

Art. 2

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human
rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.

Art. 6
1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental Rights of the European Union of
7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal value asthe Trezties.
The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Trezties.
The rights, freedoms and principlesin the Charter shall be interpreted in accordance with the general provisionsin Title VI of the Char-
ter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the sources
of those provisions.
2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. ...

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and
as they result from the constitutional traditions common to the Member States, shall constitute genera principles of the Union's law.
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Jauns pamattiesibu reZims Eiropas Savieniba — Pamattiesibu harta:

| Ievads
e moderns Eiropas pamattiesibu rezims 21. gadsimtam

1. Kapec Eiropas Savienibai nepiecieSama Pamattiesibu harta?
o kopigo pamatvértibu, pamatojoties uz kuram ir dibinata ES, konkretizacija (Skat. ESL 2. pantu)
e ESka politiskas figiiras identitates izpausme

2. Hartas vésture
o izstradajis Hartas Konvents atklata procediira, piedaloties pilsoniskajai sabiedribai
o tas ka politiskas deklaracijas pasludinasana (2000), talit€ja izp&te tiesibu zinatné€, dazi Eiropas Konventa izstra-
dati labojumi (2002/03) un ar Lisabonas Ligumu pieskirtais saistosais speks (2007/09)

Il Hartas juridiska nozime

1. Hartas pieméro$anas joma (51. pants)
e dalibvalstim saistosa, tikai istenojot ES tiestbu aktus vai ierobezojot ekonomiskas pamatbrivibas
e iznémumi attieciba uz Apvienoto Karalisti un Poliju: “visi dzivnieki ir vienlidzigi, tacu dazi dzivnieki ir vien-
lidzigaki” ...

2. Hartas saistosais speks
e icrobezots, netiess juridisks speks pagatné: ne tiesibu avots, ne legitims iedvesmas avots EKT (skat. ESL
6. pantaotro dalu ta iepriek3gja redakeija), tacu Iidzeklis, interpret&jot sekundaras tiesibas
a) Harta ka ES primaro tiesibu dala
e tieSi piem&rojama un ar parakuma speku
e nepaplagina ES kompetences vai ES tiesibu pieméros$anas jomu (ESL 6. panta pirma dala un Pamattiestbu
hartas 51. panta otra dala)
e interpretacija, “ievérojot” Prezidija izstradatos skaidrojumus (skat. Preambulu un 52. panta septito dalu)
b) Hartas nozime Eiropas Savienibas Tiesas darba
e izaicinajums izveidot diferenc€tu un attistitu, uz tekstu balstitu pamattiesibu dogmatiku
e k]iidas gadijuma: dalibvalstu konstitucionalo tiesu iejaukSanas?
C) Hartas nozime dalibvalstu juristu darba
o juridisks pienakums tiesam un iestadem nemt vera Hartu, istenojot ES tiesibu aktus vai valsts tiesibu
aktus, kas ievie$ ES tiesibu aktus
o (ierobezots) juridisks pienakums interpretet ES un valsts tiestbu aktus Hartas gaisma

3. Harta un papildu pamattiesibu aizsardziba saskana ar ESL 6. pantatreso dalu
e papildinaSana vai sabotaza? 6. pantatre$a dala nevar kalpot, lai ierobeZotu vai pretnostatitu Harta ietvertas tiesibas

4. Harta pamattiesibu reZimu paralélisma
o cilvektiesibu aizsargaSana vienlaicigi starptautiska, Viseiropas, Eiropas, valstu (un regionu) Iimeni
a) Vispargji aspekti
e intensiva aizsardziba, pastavot kopigam prasibam, darbojoties paraléli bez savstarp&jas saistibas vai
iejauksanas, interpretacijai savstarpgji iedarbojoties
b) Konflikts starp Hartu un citiem pamattiesibu rezimiem?
e maza iesp&jamiba, pat nemot véra biitiskus ierobezojumus (piem., 3. pantaotra dala) vai aizsargasanas pienakumus
c) Konflikts starp Hartai atbilstoSiem ES sekundaro tiesibu aktiem un citiem pamattiesibu rezZimiem

e nemot veéra ES tiesibu parakumu, augstaki valstu standarti nedrikst tikt Tstenoti; tacu konflikti var tikt no-
versti, parnesot doktrinu no valsts uz Eiropas tiesibu sist€mu

[11 Isuma par Pamattiesibu hartu

1. Vispargjs parskats

o skaidra struktiira, kas balstita uz novatorisku, bet ne nevainojamu pamattiesibu klasifikaciju

o tiesibas veidotas, nemot véra ECTK un tas protokolus un Ligumu projektus, starptautiskos ligumus, valstu
konstitiicijas un EST judikatiiru

o skaidra anti-neoliberala pieeja (socialas tiesibas, horizontala iedarbiba, biznesa aktivita§u ierobezojumi)

e daudzi jauninajumi: piem., biomedicinas ierobezojumi (3. panta otra dala), cilveku tirdzniecibas aizliegums
(5. panta tresa dala), darfjumdarbibas briviba (16. pants), kultiiru, religiju un valodu daudzveidiba (22. pants),
vecaka gadagajuma cilvéku tiesibas (25. pants) un invalidu tiesibas (26. pants)

1 Tulkojumu no vacu valodas veica Liga Ziedina.




2. Harta garant€to pamattiesibu aizsardzibas vispargji aspekti
a) Plasa, tacu nepilniga brivibu nodrosinasana
e nav vispariga briviba rikoties (6. pants attiecas tikai uz “fizisku brivibu”)
b) Nepardomata pamattiesibu ierobeZojumu sistéma (52. pants)
» nediferenceta vispareja ierobezojuma klauzula attieciba uz lielako dalu (bet ne visam) tiesibam. Turklat §1
klauzula satura zina ir ierobeZota biezi kritizétas EST judikatiiras d€] (pirma dala).
e ECTK ietverto arhaisko ierobeZojumu piemérosana attiecigajam Hartas tiesibam. Tadgjadi §is tiesibas var
tikt aizsargatas tikai tada ITmeni, ka to paredz ECTK (tresa dala).
C) Vairakas tiesibu normas ar tieSu horizontalu iedarbibu
e visparigi aizliegumi (skat. 3. panta otro dalu, 5. pantatreso dalu, 32. panta pirmo dalu) un pozitivi
pienakumi (skat. 24. panta pirmo un otro dalu)
d) Ierobezota socialo tiesibu juridiska esence
e dazas tiesibas ir tikai “normativa ¢aula”, atsaucoties biitiba uz citiem avotiem

€) Savienibas mérki masketi ka pamattiesibas (37., 38. pants)
e nevis subjektivas tiesibas, bet objektivi principi, kam biitu jaatrodas ESL pirma dala, 1I sadala

3. Dazas problémas attieciba uz individualajam pamattiestbam
e iespgja ierobezot cilvéka cienu? (— 1. pants)
e navessods kara laika? (— Pamattiesibu hartas 2. panta otra dala, ECTK 6. protokola 2. pants)
o makslas un zinatnes brivibas ierobeZojumi: Pamattiesibu hartas 52. pantapirma dala vai ECTK 10. panta
otra dala? (— 13. pants)

IV Nobeigums

Izvilkums no Liguma par Eiropas Savienibu

2. pants

Savieniba ir dibinata, pamatojoties uz vertibam, kas respekt€ cilvéka cienu, brivibu, demokratiju, vienlidzibu, tiesiskumu un
cilvektiesibas, tostarp minoritasu tiesibas. Sis vértibas dalibvalstim ir kopigas sabiedriba, kur valda pluralisms, tolerance, taisnigums,
solidaritate un kur nav diskriminacijas, ka ar1 valda sievieSu un viriesu lidztiesiba.

6. pants
1. Savieniba atzist tiesibas, brivibas un principus, kas izklastiti 2000. gada 7. decembra Eiropas Savienibas Pamattiesibu harta, kura pie-
lagota Strasbiira, 2007. gada 12. decembrT, un Sai Hartai ir tads pats juridiskais speks ka Ligumiem.
Hartas noteikumi nekada zina nepaplasina Savienibas kompetences, ka tas noteiktas Ligumos.
Harta paredzgtas tiesibas, brivibas un principus interpreté saskana ar Hartas VII sadalas vispargjiem noteikumiem, ar ko reglamentg tas
interpretéSanu un pieméro$anu, un pienacigi nemot véra Harta minétos paskaidrojumus, kuros izklasta minéto noteikumu pamatu.
2. Savieniba pievienojas Eiropas Cilvektiesibu un pamatbrivibu aizsardzibas konvencijai. ...

3. Pamattiesibas, kas garant€tas Eiropas Cilvektiesibu un pamatbrivibu aizsardzibas konvencija un kas izriet no dalibvalstu kopigajam
konstitucionalajam tradicijam, ir Savienibas tiesibu visparigo principu pamats
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